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PERISHABLE AGRICULTURAL COMMODITIES 
ACT TO INCREASE THE STATUTORY CEILINGS 
ON LICENSE FEES 



THURSDAY, JULY 7, 1988 

House of Representatives, 
Subcommittee on Domestic Marketing, 

Consumer Relations, and Nutrition, 

c!ommittee on agriculture, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:40 a.m., in room 
1300, Longworth House Office Building, Hon. Leon E. Panetta 
(chairman of the subcommittee) presiding. 

Present: Representatives Espy, Emerson, Schuette, and Herger. 

Also present: Representative E (Kika) de la Garza, chairman of 
the committee. 

Staff present: Vernie Hubert, assistant counsel; John E. Hogan, 
minority counsel; Glenda L. Temple, clerk; James A. Rotherham, 
Elizabeth Turner, Anita R. Brown, and Lynn Gallagher. 

The Chairman [presiding]. I have been informed that the chair- 
man of the subcommittee is detained at a Whip meeting. The lead- 
ership sometimes prolongs those meetings. They're supposed to be 
from 8 to 9:30. Sometimes they get caught. 

His staff informs me he is on the way, so in order not to take 
your time, I will follow the rule. The rule says that the next rank- 
ing member of the subcommittee available must preside. 

So we will start the meeting. The first panel is Mr. Patrick 
Boyle, Administrator for Marketing Services, and Jack Flanagan, 
Chief of the PACA branch of the USDA. 

The chairman has arrived so the first ranking member will move 
over. I just invited the first panel to begin, Mr. Chair. 

OPENING STATEMENT OF HON. LEON E. PANETTA, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Panetta. Good morning. Let me begin with a few prelimi- 
nary remarks, if I might. Thank you, Mr. Chairman, for commenc- 
ing the hearing. I apologize. I was at a Whip's meeting this morn- 
ing. 

The subcommittee is convened today for purposes of reviewing 
H.R. 4694, which is a bill that deals with the Perishable Agricultur- 
al Commodities Act, PACA, to try to increase the statutory ceilings 
on license fees. 

The main purpose of the bill, which is cosponsored by the chair- 
man of the full committee and the ranking minority member, as 

(1) 
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well as myself and my ranking minority member on the subcom- 
mittee, Mr. Emerson, and a number of others, is to be able to main- 
tain what has been a very important program in terms of protect- 
ing the agricultural markets in this country. 

There are several key points I would make. Despite a large por- 
tion of the agricultural sector being dependent on target prices and 
support prices, there is still a significant segment that is dependent 
on the free market. 

The perishable agricultural industry is a free-market industry. It 
is dependent on the flow and the trust of those that are part of the 
food chain system in this country. 

I think all of us recognize that what we have in this country in 
terms of our ability to produce and provide for consumers is with- 
out question the best agricultural producing food chain in the 
world, and we need to maintain that. 

To maintain the strength of the free market, you have to have a 
combination of support, not only for the producer, but for the 
wholesaler, the retailer, and obviously, the consumer. All must be 
connected together, if we're going to maintain what I believe is a 
very strong free-market system with regard to perishable agricul- 
tural crops. 

The PACA program is intended to protect that system. It is the 
position of this subcommittee, and certainly of myself as chairman, 
and I believe the chairman of the full committee, that this is a pro- 
gram that we are going to protect, because it is self-funded, and be- 
cause it does protect the viability of this free-market system with 
regard to perishable crops. 

So we anxiously await the testimony of all of those involved here 
with the hope that we can all work together to try to find common 
ground to ensure the protection and support of the PACA program. 

[The prepared statement of Mr. Panetta, H.R. 4694, and the 
report from U.S. Department of Agriculture follow:] 
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OPENING STATEMENT OF 

THE HONORABLE LEON E. PANETTA 

CHAIRMAN 

SUBCOMMITTEE ON DOMESTIC MARKETING, 

CONSUMER RELATIONS, AND NUTRITION 

JULY 7, 1988 

The Subcommittee on Domestic Marketing, Consumer Relations, 
and Nutrition has convened today's hearing to review H.R. 4694, a 
bill which amends the Perishable Agricultural Commodities Act 
(PACA) to increase the statutory ceilings on license fees. 

Since 1930, PACA has provided a code of fair trading in the 
marketing of fresh and frozen fruits and vegetables in 
inter-state and foreign commerce. It prohibits unfair and 
fraudulent business practices and provides a mechanism for the 
settlement of reparation complaints among those handling these 
commodities. A system of licenses is provided as a way to 
enforce fair business practices. All commission merchants, 
dealers, and brokers handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce must be licensed. 
Under PACA, dealers include shippers, wholesalers, and certain 
retailers and truckers. The annual license fees are deposited in 
a special PACA fund and all costs of administration of the Act 
are financed from these fees. 

H.R. 4694, which has been cosponsored by several members of 
this committee, will amend the PACA in order to raise the 
authorized annual license fee ceiling to $500, the fee ceiling 
for each branch operation in excess of nine to $300, and the 
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total aggregate £ee to $5,000. The fees are now at the 
authorized maximums of $300, $150, and $3,000, respectively. 

The Department of Agriculture requests the increase in the 
license fee ceilings to cover increased PACA operating costs 
associated with inflationary costs, as well as increased workload 
resulting from a trust provision which was enacted in 1984. The 
statutory trust provision offers protection to sellers of fruits 
and vegetables from slow-pay and no-pay practices. Since 
implementation in December 1984, utilization of the trust 
provision has far exceeded original expectations. Trust notice 
filings have increased from an original projection of 5,000 per 
year to over 40,000 in 1987, and it is anticipated that the 
workload will continue to increase as more growers, shippers, and 
distributors seek to utilize the benefits and protection of the 
trust provision. The benefits of the trust provision are 
evidenced by the fact that prompt payment has improved since the 
trust provision was enacted. 

in 1987, about $200 million in claims filed with the 
Agricultural Marketing Service under the PACA trust provision 
were paid to fruit and vegetable sellers; and, in the 2-year 
period — 1986 and 1987 — trust claims exceeded $350 million. 
This is evidence that the provision is working; and to assure 
that it continues to work we must provide the Department the 
necessary authority to maintain adequate resources. 
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The current ceilings of $300, $150, and $3,000 were enacted 
as an amendment to the 1981 farm bill and the fee increases were 
subsequently implemented as needed in 1982, 1986, and then in 
1987. The Department projects that the annual license fees will 
require futher adjustment in mid-to-late FY 1989 or early in 
FY 1990. 

Consequently, an increase in the license fee ceilings is 
necessary to enable the Department to continue to recover its 
operation costs without any reduction in its services to the 
fruit and vegetable industry and in order for PACA to continue to 
keep competition in the produce industry fair and honest. 
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100th congress 

2l> SB88ION 



H.R.4694 



To uDend the PerishAble Agricultunl Commoditiea Act to increMe the ttatutocy 
eeilinga on Ucense fees. 



m THE HOUSE OF REPRESENTATIVES 

Mat 26, 1988 
Mr. DB LA Oasza (bj request) (for himself, Mr. Maoioah, Mr. Paiibtta, Mr. 
Fashatan, and Mr. Lbwis of Florida) mtrodnoed the foDowing biU; which 
w«s referred to the Comiirittae on Agriculture 



A BILL 

To amend the Perishable Agricultural Commodities Act to 
increase the statutory ceilings on license fees. 

1 Be U enacted by the Senate and Houae of Repreeenta- 

2 tivee of the United Statee of America in Congress assembled, 

3 That section 3(b) of the Perishable Agricultural Commodities 

4 Act, 1930 (7 U.S.C. 499c(b)), is amended by— 

5 (1) in the third sentence, striking out "$300, plus 

6 $150" and inserting in lieu thereof "$500, plus $300"; 

7 and 

8 (2) in the fourth sentence, striking out "$3,000" 

9 and inserting in lieu thereof "$5,000". 



Digitized by 



GooqIc 




DEPARTMENT CF AGRlC^LTjPE 
zr- :e Of '**c setae -AS r 
WASHiNCCN. C 20250 



June z 9 isee 
Honorable E (Kika) dc la Garza 
Chairman, Conmlttec on Agriculture 
House of Rcprcacntatlvca 
Washington, D.C. 20515 

Dear Mr. Chalraant 

Ve ap^reclAtc thla opportunity to respond to your request for a report on 
H.R. ^694 1 a bill "To mmmnA tht Perishable Agricultural Cooaodltles Act to 
iacreaie the tatutory Gelllnf* on license fees.** The proposed legislation 
VDuld lacT*aie the ttatutpry annual license fee celling from 9300 to $500, the 
fee celling far sath 'branch opcratloci la eKfiesi of nine from $150 to 9300, and 
the local aggresat* Ne celling fvoa |3 OOO eo 15^000^ 

The Department of Agriculture strongly recoaaends enactaent of H.R. 4694. 

The Pertihable Agricultural CooBodltles Act (PACA), enacted by Congress In 
1930 «itabLiehed « code of fair trad log practices covering the aarketlng of 
fresh and froien fraita and vegttablfti Boving In Interstate or foreign 
coaaerce. It provide! protect ioo to gr^mre ihlpperi, and distributors 
dealing in thoie co^wdltici by prphlbltlng uinfair and fraudulent practices 
such as niibratiding, nil la be Hag and faitura to pay The PACA is adninistered 
through a llcenaing ayiteiii and conaisalDQ twrchanti^ dealers, and brokers 
subject to the Act are required to be licensed. 

In May 1984, the scope of the PACA was broadened through the enactaent of 
legislation (Public Lav 99- 27 3) vhlcb autbort»d tb« citabltahBent cf a 
vtatutory tnia on llcenaeea ly Inpreaiing the statutory truat on Icanieefl, 
aallaTft of fraah fruits and vagecablai are aaaured paynent Id the event th* 
buyer default a on payaeat or becoaea financially ia»otvemt. Slnca ita 
incepclcn In Dactaber 19S4, tba requlrad trutt noclca fllloga have Incraaaed 
drisattcaUr ixtm a projection of S 000 per y«ar to an eatlnated 40,000 filings 
in 1997 During Che past yearti over 70,000 trust actlaoa have been 
eoBpleted, returning in excaaa of $350 aillion to fruit; and vegetable aallera. 
Coupled vlth the Incrcaied workload of the truat aaendaant la tbe Increaaa Id 
filing* of reparation actloaa by injured part tea to recover damages under tbelr 
contracts, as veil as increases in trade Inqulrlaa^ dlatlpllaary conplalDt 
filings, and InveatlgatiDAa requiring personal audit* ^a full; expect the 
workload requireaeota including inveitigatlona and audita, will contlDue to 
increase aa aare frtjveri ahippera and diatrtbutcre seek to utllisa tbe 
benefits and protection of the trust provision. However the DepartaaDt wilt 
continue to aonlcor prograa operatlona Co iuiilalaa operating ^fflclanclea, thus 
aitlgating to the extent practicable the need for any fee increases. 
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lie— >» of tW tacT—amA wortloai —irr tkc Act aai yrml 
tb« cttrrcftC imbiI IIccsm £•• «m riiwi oa fiiiMJii 1, 19t7, t» its i 
•tattttery Mlllat o^ 9300, ^Im 9130 fw Mck bcMck mr aMltlMal facility la 
emcasa of aIm, sot to r«coo< 93,000 la tkc anmsata. «• teUaw tka carraat 
llcanaa fca vlll pr«vi4a aafficlcat ri^iMi ta oyarata tka p a a ^ia a aai aalatala 
a rcaaoaakla raaarra rtrnat^ aU-te-lata Placal Taar 190f . If «a ara ta 
coatlaaa to aaiatala tka carraat laval of oarrlca aai tka pvaCactlaa ta tka 
ia^aatry lAlch PAC4 offcra. it vlll te aaciaaarj ta ai^aat tka Ifriaii iaa aast 
yaar to avart a 4aflclt faaJlag altaatlaa. It la, tk at a t aaa, l^araHaa tkat 
tka Dayarraaat aaak aa lacraaaa la tka atatatavy lleaaaa iaa caillag la arter 
tkat apy co p r lata faa lacraaaaa eaa ha af facta! la a tiaaly aMaaar ahaa 
aacaaaary. Tha liipair— at kaa alaaya *aarcl aa< naiaat Jaiipaaft la tlllmlat 
Ita aatkarlty ta laplMaar. iaa lacraaaaa aairr tka MCH. Ika i ai i wt catUata 

aa-aaaiai'kaala ta 91M la 1M2, ta 92U la IMS. aai ta OJOO la 1M7. It la 
aatiaata! that lairr— r of tka propoaai aaaaiMBt «U1 pcvaMa aatkarlty ta 
tha Payaifaaar ta raeoap aafficlaat pi a ^a a nyararfat faada thcaai^ FT IffS. 



Eaactaaat of l.ft. 4494 will aaahU tha Payai f aaar ta caatiaiaa ta : 
baU of tha coata of a^atalararlat tha PAC4 ahich ara yrajactad at a laval 
bataaaa 15.3 mmi 5.7 alllloa aaaaally 4arl^ tka aeat 5 yaara. Tto eaat of 
lagal aafport aarvlcaa la pal4 fraa ayyray rt atai faada. 

TiM Of flea of MaaaftMaaf aai laigat miwiM— that thara la aa ahjactlaa ta tha 
praaaatatloa of this raport fraa tha ataaipaiat af tha Adaialatrstlaa* a 
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Mr. Panetta. Mr. Emerson. 

OPENING STATEMENT OF HON. BILL EMERSON, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF MISSOURI 

Mr. Emerson. Thank you, Mr. Chairman. 

I apologize for my tardiness. Tve been meeting with the Gover- 
nor about our drought situation in Missouri. That occasioned my 
tardiness in arriving here this morning. 

Our hearing today concerns the Perishable Agricultural Com- 
modities Act of 1930, or PACA, and the bill introduced by request 
by Chairman de la Garza and Chairman Panetta. 

PACA sets forth the rules of fair trade in order that persons 
bu3dng and selling fresh and frozen fruits and vegetables can trade 
with confidence. The value of the produce covered by PACA is over 
$70 billion annually at the retail level. 

So you can see that PACA serves an important function to all 
parties involved in the marketing chain, from the producer to the 
consumer. 

It is important to recognize that all parties along the marketing 
chain of fresh and frozen fruits and vegetables benefit from PACA 
and contribute to the stability of the marketplace. 

The value of the PACA is achieved by adopting customs and 
practices special to the fruit and vegetable industry into the stand- 
ard contract definitions. Buyers and sellers negotiate sales agree- 
ments of their choice. PACA establishes the code of fair play. 

The protection provided by PACA to all participants in the fruit 
and vegetable industry includes the coverage of unfair trade prac- 
tices. Such practices include rejection without reasonable cause of 
produce bought or contracted to be handled on consignment; fail- 
ure to pay promptly the agreed price of produce which complies 
with contract terms; discarding, dumping, or destrojdng any 
produce received by commission merchants on consignment, with- 
out reasonable cause; failure or refusal to account truly and cor- 
rectly, and to make full pa3rment promptly, for produce shipped on 
consignment or on joint account and misbranding, misrepresenta- 
tion of grade, quality, quantity, weight, or state of origin of fruits 
and vegetables. Genersdly speaking, all persons dealing in fresh 
and frozen fruits and vegetables require a license, which is key to 
the enforcement of PACA. Persons found to participate in unfair 
trade practices could have a license suspended or revoked, thereby 
limiting the ability to operate in the fruit and vegetable industry. 

Those exempt from PACA licensing include growers selling only 
products they grow; retailers and frozen food brokers representing 
sellers with sales of less than $230,000 of produce per year; and cer- 
tain truckers. 

The bill before us today, and supported by the USD A, proposes to 
increase the ceiling on these annual license fees from $300 to $500, 
from $150 to $300 for each branch operation over nine branches; 
and from $3,000 to $5,000 as the total aggregate fee ceiling. 

The Department estimates that the present license fee will pro- 
vide sufficient revenue and reserve through the middle of fiscal 
year 1989. 
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The increase sought by USDA, they estimate, will provide reve- 
nue and reserve through fiscal year 1995. 

This is the issue before us today. I note we have a wide array of 
witnesses from all parties covered by PACA. I look forward to their 
testimony and their comments on the operation of the act. 

Thank you, Mr. Chairman. 

Mr. Panetta. Thank you, Mr. Emerson. 

There was initially an indication that we would follow up with 
the markup this afternoon. That markup will take place on Tues- 
day, for those who are interested. 

Today's purpose will be specifically for hearing the testimony on 
the issue. 

The first panel is comprised of Mr. Patrick Boyle, Administrator 
of the Agricultural Marketing Service, and Mr. Jack Flanagan. 

You may proceed, Mr. Boyle. 

STATEMENT OF J. PATRICK BOYLE, ADMINISTRATOR, AGRICUL- 
TURAL MARKETING SERVICE, U.S. DEPARTMENT OF AGRICUL- 
TURE, ACCOMPANIED BY JACK FLANAGAN, CHIEF, PACA 
BRANCH, AND KENNETH VAIL, ASSISTANT GENERAL COUNSEL 

Mr. Boyle. Thank you very much, Mr. Chairman. 

The Department appreciates the opening remarks of both your- 
self and the ranking minority member. A number of the themes 
you struck and the points you made are echoed in the Depart- 
ment's formal testimony, which I ask be submitted for the record. 

Mr. Panetta. Without objection. 

Mr. Boyle. I will be happy to summarize. I would like to thank 
you for not only holding the hearing today, but for introducing 
H.R. 4694, along with a number of your colleagues on the commit- 
tee. 

With me today at the witness table are Jack Flanagan, the Chief 
of our PACA branch; and Ken Vail from the Office of the General 
Counsel. 

We appreciate the opportunity to convey the Department's 
strong support for H.R. 4694, which would increase the statutory 
license fee ceiling from a minimum of $300 to $500, annually, and 
from the current maximum level of $3,000 a year to $5,000 a year. 

The current statutory fee ceilings were enacted by CJongress in 
1981. Under that authority the Department has increased the fee 
through notice and comment procedures required under informal 
rulemaking to $180 in 1982, to $216 in 1986, and to the current 
statutory maximum allowed, $300, in the latter part of 1987. 

At the present time there are approximately 15,600 PACA licens- 
ees which generate program revenues of about $5.5 million a year. 

However, next year the $300 PACA license fee will not cover the 
cost of maintaining our current level of service, a level of service 
which has grown substantially in recent years, in response to in- 
creasing industry demands on the program. 

Since 1930, PACA has provided the fruit and vegetable industry 
with a code of fair trade, aiding in the enforcement of contracts for 
the marketing of fresh and frozen fruits and vegetables throughout 
the country. 
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Over the past 58 years, the requirements embodied in PACA 
have become an integral part; an essential part, of our Nation's re- 
markably stable system for marketing fruits and vegetables from 
farmers to consumers, and to the benefit of all parties in between. 

The act benefits producers and sellers by requiring buyers to pay 
for fruits and vegetables in a timely manner. 

The act benefits wholesalers and retailers by requiring that their 
suppliers deliver the quality of product at the time of delivery and 
for the price agreed upon by the parties. 

The act benefits the entire fruit and vegetable industry by assur- 
ing that both the labelling information on the containers and the 
verbal representations regarding product quality, grade, and state 
of origin are accurate and truthful. 

Buyers and sellers of fruits and vegetables who are injured be- 
cause of a licensee's failure to abide by the terms of the law can 
file a complaint with the Department for recovery of damages. 
Most disputes are settled informally through PACA. 

However, when informal settlement cannot be reached, the in- 
jured party can file a formal complaint with the Department. If the 
Secretary issues a reparation award ordering pajrment to the in- 
jured party, and that award is not paid or appealed to the court 
within 30 days, the license of the violator to buy and sell produce is 
automatically suspended. 

Although the number of licensees has remained relatively con- 
stant in recent years, the workload of PACA has increased substan- 
tially. For example, routine trade inquiries to PACA have climbed 
from over 29,000 in 1985 to more than 38,000 in 1987. 

The number of reparation actions involving contract disputes has 
increased from 28 percent, 1984 to 1987. During 1987, the Depart- 
ment handled and resolved informally over 2,600 reparation cases, 
returning more than $11 million to the produce industry. 

Last year the Secretary issued over 700 formal reparation deci- 
sions, returning nearly $9 million to injured parties; and we sus- 
pended the licenses of 63 firms that failed to pay the reparation 
awards. 

Similarly, disciplinary complaint filings have increased over 200 
percent during the past 4 years; from 100 in fiscal year 1984 to 318 
in fiscal year 1987. Likewise, the number of audits conducted pur- 
suant to PACA investigations has increased from 1,800 in 1984 to 
2,100 during this past year. 

While these traditional areas of PACA administration and en- 
forcement responsibilities continue to expand in response to indus- 
try needs, a dramatic workload increase has also resulted from the 
statutory trust which Congress enacted in 1984. 

The trust ensures pa3rment for fruits and vegetables by earmark- 
ing a buyer's produce-related assets. To activate a trust, a seller is 
required to provide written notice to the delinquent debtor within 
30 days of the pa3rment default, and to file a notice of that default 
with the Secretary of Agriculture. 

If a business failure occurs on the buyer's part, producer credi- 
tors who have preserved their trust rights are given a priority posi- 
tion for pa3rment in bankruptcy proceedings. 

Since 19o4, the fri^t and vegetable industry has filed with PACA 
more than 100,000 of these trust notices, far surpassing original ex- 
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pectations of 5,000 a year. In the first year we handled 13,000 trust 
notices. In the second year of operation we handled 32,000 of those 
notices. In fiscal year 1987, we handled 42,000 trust notices. And 
this year, based on the filings in the first half of fiscal year 1988, 
we anticipate handling more than 50,000 trust filing notices, more 
than 10 times the original annual projection. 

These trust notices have protected nearly $500 million in delin- 
quent accounts receivables, and have recovered through the courts 
more than $24 million from bankrupt and insolvent firms. 

This degree of produce industry reliance upon PACA demon- 
strates its importance as a marketing tool, and its value as a 
worthwhile service. Yet such service does not come without a cost, 
Mr. Chairman, particularly with the dramatic increases in PACA 
activity in recent years. 

Based on our current budget projections, PACA will be operating 
at a deficit level in the middle to latter part of the next fiscal year. 
If we are to continue to maintain the current amount of service 
and protection, then it will be necessary for the Department to 
adjust the license fee next year through informal rulemaking. 

In the absence of such a fee increase, we will have to reduce our 
service levels. 

It is therefore imperative that we have the statutory authority in 
place this year to allow us to implement a fee increase next year. 

Assuming that our current workload remains relatively constant 
over the next 5 years, we believe the proposed license fee ceilings 
in H.R. 4694 will provide sufficient authority to operate PACA 
through yiscal year 1995. 

Mr. Chairman, we believe the Department has exercised wise 
and prudent judgment in its implementation of fees, and I wish to 
assure the committee that it is our intent to continue to do so. 

I also wish to thank both the committee for its interest in, and 
you for your support of PACA. Your willingness to work with the 
Department and with industry to assure the continued viability of 
this important marketing program is greatly appreciated. 

At this point I would be happy to answer any questions that the 
committee may have. 

[The prepared statement of Mr. Boyle appears at the conclusion 
of the hearing.] 

Mr. Panetta. Thank you very much for your testimony. And we 
appreciate your taking the time to make your presentation to the 
subcommittee. 

Regarding the fee situation, let me ask you, if you could again 
expand on the need for the additional fees at this time, and what is 
the situation regarding the PACA operation? Should we not in- 
crease those fees? 

Mr. Boyle. The trouble that we are encountering in terms of our 
operating budget actually became somewhat critical during the last 
fiscal year, Mr. Chairman. It was at that point that we proposed in 
the Federal Register to increase our fees to the statutory maximum 
amount of $300. 

And by the time they went into effect in October 1987, in effect, 
we had reduced our operating reserve, our cushion if you will, 
down to a 2-week amount, which is woefully inadequate for any en- 
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terprise, be it a public enterprise such as PACA, or private busi- 
ness. 

Since we are at the maximum fee amount permissible under the 
law, and the workload continues to increase, we are faced with the 
dilemma of trying to maintain our normal ongoing levels of service 
in all areas of PACA, not just the new trust area; but the repara- 
tion work; the disciplinary complaints; the audits; the investiga- 
tions; and the licensing work. 

All of these activities under PACA continue to expand. And if we 
are to keep pace with the demands that the industry places upon 
us, we are going to have to increase the costs accordingly. 

You might be interested in knowing that within the past 4 years, 
under the existing statutory authority to increase fees we have 
been able to increase our staff by about 50 percent from approxi- 
mately 80 people prior to the enactment of the trust in 1984 to a 
current level of about 118. 

We're going to have to continue to expand personnel in the fore- 
seeable future if the workload continues to increase as it has done 
in the last 4 years. 

Mr. Panetta. You had a dramatic expansion in the program 
over the last 4 years from all the statistics youVe presented. Could 
you describe the reasons for that expansion in terms of workload? 
What's causing it? 

Mr. Boyle. The largest increase is associated with our new au- 
thority, the trust mechanism. That has also provided both the Gov- 
ernment and sellers of fruits and vegetables with an early-warning 
system regarding the credit worthiness of buyers of fruits and vege- 
tables. 

And as we become more aware of financial weaknesses on the 
part of our licensed buyers, it triggers a greater amount of auditing 
and investigatory work. 

It has a snowballing effect on a number of the traditional areas 
that PACA has administered over the past 58 years. 

So while there have been increases in all areas, I think the trust 
has in large part had a lot to do with initiating the increases. 

Mr. Panetta. To your knowledge, have there been abuses of the 
process? In other words, are wholesalers or producers using the 
system as an additional level to ensure rapid pa3rment and there- 
fore filing claims which have been set aside? 

Mr. Boyle. I don't think there is any dispute in the industry, Mr. 
Chairman, that the trust mechanism, as a fallback option available 
to sellers, has dramatically improved the payment practices indus- 
tr)rwide. But we do not see any evidence in our review of the trust 
notices that have been filed that there are a large number of frivo- 
lous filings, as has been suggested, and has been questioned in the 
past year. For example, under the trust mechanism, a buyer must 
pay for the product within a 10-day period of time. Or, if the con- 
tract provides otherwise, up to a maximum of 30 days. It is after 
the pajrment is due; after that initial pajrment period passes, that a 
seller has a 30-day window to file a trust notice with the Depart- 
ment. Under normal bujdng and selling practices, that results in 
about 40 days from the time the product is delivered to the time 
that the trust window closes. On average, our trust filings come in 
about the 22nd, 23rd day in that window. It would seem to us if the 
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filings were frivolous, they would be coming in on the 11th day, on 
the first day after the pajrment period had passed, or on the 12th 
day or 13th day. Our review of the filings indicates that on average 
the industry is waiting a reasonable amount of time before it acti- 
vates its trust protections. 

Mr. Panetta. Fm going to jdeld to the chairman of the full com- 
mittee who has some follow-up questions. 

The Chairman. Thank you very much, Mr. Chairman. I have 
someone waiting for me outside that I need to visit with for a 
couple of minutes. 

I just wanted to follow up. You do not initiate work. Your 
agency? 

Mr. Boyle. No, sir, in general we respond to the demands and 
the requests of the industry. 

The Chairman. So the industry or those whom you serve are the 
ones that initiate the actions? 

Mr. Boyle. Yes, sir, that is correct. 

The Chairman. You don't do investigations, GAOtype, or any of 
that? 

Mr. Boyle. To the extent that we would conduct an investiga- 
tion, it would be based upon information that we have received 
from industry. 

The Chairman. Right, so you probably are one of the few that 
are absolved from what I call bureaucratic job retention sjnidrome. 
You don't make work to keep the job? 

Mr. Boyle. No, we do not. 

The Chairman. So when you come to us asking for the authority 
to increase your funds through the regular system of pajrment from 
those who you serve, then it means that they are the ones that are 
initiating all of your activity; therefore, you need more funds to 
serve your constituency? 

Mr. Boyle. That would be my understanding of the situation, 
and I would hope that some of the industry witnesses on the panel 
later today would concur with that. 

The Chairman. Well, there will be a couple who might question 
that, but I think probablv some accommodation can be reached. 

Thank you very much, Mr. Chairman. I thank all of you for 
being here. 

Let me just add, Mr. Chairman, if I don't get back in time. Bill 
Weeks, Texas Citrus & Vegetable Association, represents my area. 
I would have introduced him at the time, but I might introduce 
him to you now. He's a nice guy. 

Mr. Fanetta. He will be well taken care of. Thank you, Mr. 
Chairman. 

Let me just ask one other question, Mr. Boyle, with regards to 
the coverage of PACA. There have been some suggestions that if in 
fact you license the wholesalers, that as long as retailers deal with 
a licensed wholesaler who then has access to the claim and filing 
system under PACA, that there really is no need to require those 
retailers to have licenses as well. 

And I would like you to respond to that question. 

Mr. Boyle. From our perspective, Mr. Chairman, we would dis- 
agree with that. The retailers, while they are licensed, are subject 
to the trust provisions under the law, and therefore, are required 
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to set aside adequate assets to pay for their produce accounts re- 
ceivable. 

If they were unlicensed and, therefore, outside the scope of the 
law, the wholesalers who sell to them would not be able to ensure 
payment for their product. And that of course is product that the 
wholesalers buy from producers, from packers, from handlers, from 
brokers. 

And all those individuals who precede the wholesalers in the 
buying and selling chain would then be placed at a disadvantage. If 
the wholesaler cannot ensure pa3anent for that perishable product, 
through the trust provision then how can the broker who sells to 
the wholesaler be assured that the assets that the broker needs for 
payment for produce sold to the wholesaler will be available to the 
whol^aler? In effect, if the retailer doesn't pay the wholesaler, 
how is the wholesaler going to pav the broker, the packer, the han- 
dler, and so forth? So we think there is a very legitimate need for 
retaining licenses for retailers. 

Mr. Panetta. Could you tell us what percentage of the retailers 
at the present time are required to be licensed under PACA? 

Mr. Boyle. The PACA licensing system sets up a sliding scale to 
accommodate the varying sizes of retail operations. In effect. Con- 
gress envisioned an exemption for the small mom-and-pop tjrpe 
retail operations. 

Under current law the minimum amount that a retailer has to 
sell is $230,000 a year of perishable fruits and vegetables, frozen or 
fresh, in order to be subjected to a license. If it is a single operation 
that meets minimum volume requirements, the retailer is current- 
ly required to pay a $300 licensing fee. However, depending on the 
number of outlets and stores that they operate and branches they 
maintain, they could pay a maximum of up to $3,000 for a license. 

Currently we estimate that there are approximately 155,000 
retail outlets nationwide selling fruits and vegetables. Our PACA 
licenses cover 33,000 of those 155,000 outlets; as about 20 percent of 
the retailers doing business in America. 

In terms of the number of entities, business entities, retail enti- 
ties that run those 155,000 stores, there are about 6,200 of those. 
PACA licenses about half of the entities, which is about 3,300 retail 
licensees under PACA. 

Mr. Panetta. Thank you. 

Mr. Emerson. 

Mr. Emerson. Thank you, Mr. Chairman. 

Mr. Boyle, for each of the groups covered by PACA, and I want 
to name them, I would like for you if you would to recite the prin- 
cipal benefit derived from PACA. 

First, the growers. 

Mr. Boyle. Through PACA, growers are assured that to the 
extent their products are marketed by a packer/handler, by a 
broker, and ultimately, through the entire chain, that the quality 
of the product will be accurately represented; the contents of the 
packages will be accurately labelled; that the assets necessary to 
pay each of the participants throughout the distribution system 
will be available so that ultimately the grower will receive his or 
her fair price for the product that he or she produces. 

Mr. Emerson. Then the shippers. 
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Mr. Boyle. The shippers are protected of course through the 
trust mechanism. They also have available to them through the 
reparation provisions under PACA the right to be assured that a 
wholesaler or retailer receiving the product pays for the product 
that he or she receives. 

In effect, if a retailer receives a product that's grade A, but only 
wants to pay a grade B price, the shipper has the right to petition 
the Department to go in and inspect the product. We provide that 
service on the retail end, and determine the quality of the product, 
and then assure that the shipper gets his or her fair price for what 
they ship. 

Mr. Emerson. Then the retailer. 

Mr. Boyle. The retailer is a beneficiary of the flip side of the 
benefits that accrue to the shipper. When a retailer orders a grade 
A product, the retailer can be assured of the quality of the product 
that arrives, the time it arrives, and the amount that the retailer 
may be charged, is in accordance with the terms of the primarily 
verbal understanding or agreement that the retailer might have 
with the shipper. 

And if those terms of the understanding vary in terms of quality 
of product, grade of product, time of delivery, or the price of a 
product, then the retailer has recourse under the statute to pay 
only for what the retailer has received. 

Mr. Emerson. The wholesaler. 

Mr. Boyle. The wholesaler is in the middle of the shipper and 
the retailer, and would receive, in terms of the product coming in 
from the shipper, the same benefits that the retailer would receive. 
And in terms of selling those products to the retailer, the wholesal- 
er would not only be required to meet the terms of the contract 
into which the wholesaler entered with the retailer, but would also 
be assured prompt and timely pa3rment, and have a fallback of the 
trust mechanism in the event the retailer would default on the 
pa3rment. 

Mr. Emerson. What about the food broker? 

Mr. Boyle. Well, the food brokers are middlemen in the same 
way that the wholesaler would be in the last example that we dis- 
cussed, and would have the same types of benefits regarding what 
it bought, and the quality that it bought, and assure that it would 
be paid as they distribute that product through the marketplace. 

Mr. Emerson. Conceptually, I view PACA as an insurance pro- 
gram of sorts; not exactly, but bearing a strong resemblance to one, 
with some other aspects thrown in. 

I think some others see this as a tax or a user fee that may be 
without any real benefit. How do you see it? More as an insurance 
program or as a user fee tax scheme? 

Mr. Boyle. Mr. Emerson, in many ways I believe you're right in 
characterizing it as an insurance program. 

Prior to Congress enacting PACA in 1930, there were instances 
of disorderly marketing, of buyers and sellers not being treated 
fairly. 

But in many ways are unique to those that market a perishable 
product. If there is a dispute involving a truckload of car parts, 
well, the parties have an opportunity to put that truckload on the 
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side of the road and negotiate the contract dispute either informal- 
ly, or formally through the courts, regardless of what time it takes. 

But buyers and sellers of perishable products do not have that 
luxury of time. And a retailer who is d&satisfied with the quality 
of the product that shows up on the unloading dock on Monday 
morning really can't set it aside and try to work things out toward 
the end of the week. For the most part they have to market the 
product they receive, and be assured under PACA that they have 
the right to seek reparation against the shipper who failed to 
supply the quality of product negotiated for. 

And that shipper has the incentive to provide quality because 
failing to do so could result in loss of license and, therefore, not 
being allowed to buy or sell produce. 

Mr. Emerson. Mr. Chairman, I see my time has expired. I 
wonder if I may have unanimous consent to proceed further? 

The Department is requesting an increase in the ceiling on li- 
cense fees for the period through 1995 from $300 to $500, from $150 
to $300 for each branch operation where there are over nine 
branches; and $3,000 to $5,000 for a total maximum aggregate fee. 

How long will this ceiling provide revenue to the Department for 
the operation of PACA? And what annual rate of increase do you 
see over the course of the next 6 years? 

Mr. Boyle. Our projections are based on a relatively stable work- 
load. If that is the case, we believe that the fee increases contained 
in the legislation will carry us through fiscal year 1995. In terms of 
our plans for next year, we believe a fee increase of about $50 in 
fiscal year 1989 will be necessary. 

Mr. Emerson. Have your projections, based on the current fee 
scale, been adequate to this point? 

Mr. Boyle. When we were here last in 1981, Mr. Emerson, we 
projected that the $300 statutory cap would last us 6 or 7 years and 
would bring us to approximately this point in time. And despite 
the significant increases in workload in the last 4 years, that pro- 
jection proved to be a fairly accurate one. 

Mr. Emerson. So you feel that your workload is now where it 
probably should remain. Do you think you've hit the level? 

Mr. Boyle. We could hope that we've hit the level, but for projec- 
tion purposes, Mr. Emerson, the best baseline that we can use is 
the current workload level. 

Mr. Emerson. As I understand it, the Department is requesting 
an increase in the license fee ceiling because of the additional 
workload. And I would appreciate it if you would be specific in 
what type of additional workload the USDA has been involved in. 
Can you provide us with a breakdown among the trust filings, the 
audits, the reparation procedures, and the other responsibilities of 
the Department that are within the jurisdiction of PACA or under 
its purview? 

Mr. Boyle. Yes, Fd be happy to, Mr. Emerson. 

Routine trade inquiries; calls from sellers and buyers and whole- 
salers and retailers regarding their rights, privileges, and obliga- 
tions under the law, have increased significantly from less than 
30,000 2 years ago to approaching 40,000 this past year. This is evi- 
dence of increased interest and reliance upon the program from 
the fruit and vegetable industry. 
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Our reparation actions involving contract disputes have in- 
creased 28 percent from 1984 to 1987. For example, last year in the 
reparation area alone, we resolved informally approximately 2,600 
reparation complaints and returned about $11 million to industry. 
Last year alone the Secretary issued approximately 700 formal rep- 
aration decisions and returned about $9 million to injured parties. 

Our disciplinary complaint filings have increased 200 percent in 
the last 4 years, from about 100 in fiscal year 1984 to more than 
300 during the last fiscal year. 

The audits that we conduct of firms that we suspect are on weak 
financial footing has increased as well, from 1,800 in 1984 to 2,100 
last year. 

In terms of the trust filings, we have gone from a first-year low 
of 13,000 to a projected high this year of 50,000. So the increases 
have been across-the-board in all traditional PACA activities, and 
in the trust area since 1984. 

Mr. Emerson. The Department issues over 15,600 licenses under 
PACA. Can you provide a breakdown by category of what elements 
comprise the 15,600 figure, such as retailers, brokers, shippers, and 
so forth? 

Mr. Boyle. To a certain extent we can. The PACA license form 
contains a number of boxes that an applicant should check to iden- 
tify its particular tjrpe of operation, grower, shipper, broker, whole- 
saler, retailer. 

The retailers that we have number about 3,300 of the 15,000 li- 
censees. The frozen food brokers — Vm going to defer to Jack Flana- 
gan for that. 

Mr. Flanagan. Two percent on frozen food brokers; that doesn't 
include fresh brokers. 

Mr. Boyle. And then because of the tendency of the licensed ap- 
plicants to check multiple-block boxes — Vm a grower, Tm a ship- 
per, I broker as well; I m a commission merchant; I wholesale on 
occasion; we for purposes of maintaining our records have an "all 
other" category, and that would comprise the rest of the 15,600 li- 
censees. 

Mr. Emerson. Thank you very much, Mr. Bovle. 

Originally we were to have a hearing this morning and a 
markup this afternoon. We're now going to have the markup on 
Tuesday. 

Because of the time frame within which we're working and the 
need to get all of the data on the table and to act rather quickly 
here in the next several days, Fm wondering if following your ap- 
pearance here this morning, if you could be with us through the 
remainder of the hearing in the event we would need to ask you 
additional questions? 

Ordinarily, we would do that by submitting items in writing if 
unusual questions came up. But because of the time frame we're 
operating under, would it be possible for you to remain? 

Mr. Boyle. I would be happy to do that, Mr. Emerson. 

Mr. Emerson. Thank you very much. 

Mr. Panetta. Let me ask one question. Is part of this related to 
increased volume out there as well? Are we looking at a produce 
industry, a grocery industry, and a retail industry, et cetera, that is 
reljdng a great deal more in terms of volume on the produce area? 
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Are we seeing more shipments? 

Mr. Boyle. My perception would be yes. I don't have the specific 
factual data in front of me. Perhaps Jack Flanagan does, and 
absent that, perhaps the United Fruit and Vegetable Association 
might have some figures on that. 

Mr. Flanagan. I think there has been an increased volume. But 
I think the biggest thing is the increase in cost, and the money 
going back to sellers through the whole marketing chain becomes 
substantial. 

And I think this has helped increase our workload in that more 
people are coming to us because they don't see — well, I think our 
average, we were averaging what a full car of product would be. 
And I think it was running between 20 and $25,000. 

Now, obviously, if you had a low-cost item, it'd be less. But it's 
pretty substantial, particularly with carload lots. 

So I think this is why we're more involved. And obviously, the 
trust, because of the success of the trust, we're getting more broad- 
based filings. 

Mr. Panetta. Let me ask you this. Out of the total number of 
transactions that would be covered by those licensed under PACA, 
can you tell me roughly what percentage of those transactions usu- 
ally have problems? 

I'm trjring to get a big picture here in terms of what you have to 
deal with under PACA. 

Mr. Flanagan. Very honestly, I can't give you that figure. I 
might be able to look at our records and go back to documents that 
are put out every year by the Department and come up with some 
tjrpe of percentage for you. 

Mr. Panetta. Let me put it to you this way — in terms of those 
who are pa3dng their bills — are we looking at 70, 75, 80 percent 
that in fact proceed? Or are we looking at a 20 percent, 15 percent, 
or 10 percent problem area? 

I'm trying to get some idea here of whether we're looking at a 
large area of problems that have to be covered by PACA? Or are 
we looking at most of the transactions in this country being done 
based on good word and pa3rment? 

Mr. Flanagan. I think that most of the industry is operating in 
a very fair fashion. I think that slow pay is a problem and going 
back to the trust it was initiated in large part because of slow pay 
and the turn around time on money. 

I think we have dented the slow pay problem. I don't think we're 
there. But shippers and sellers, all the way down the line, all the 
way down to the terminal markets, feel that they want to get their 
money in a timely fashion, because they have to pay in a timely 
fashion. 

And I think it's kind of a domino effect when they say, I want to 
turn the slow pay problem around. And I think we're getting 
broad-based filings against everybody in the industry that's not 
pajdng in a timely manner. 

And it's not just the bankruptcy provision. 

Mr. Panetta. In terms of the state of the economy, do you find 
that that has a relationship to whether you're kept busy under 
PACA? 
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For example, at the present time, can you give me an idea 
whether the state of the economy in the produce industry is such 
that payments can be made on time? 

Mr. Flanagan. I think that payments can be made on time. I 
think that when the product is sold the money is available. Fm not 
sa3dng that there aren't problem areas where somebody has some 
real financial problems. 

But in many cases, when we get into this, we find that there is 
not a problem with the money; there's just a problem with pajdng. 
And they're holding money. And this is when we get into our disci- 
plinary area, where we have to go in and run audits. 

Our audits have expanded significantly based on our early warn- 
ing on the slow pay problem. And in fact last year I think that we 
had 90 to 95 in depth audits of firms. We've had at least two sus- 
pensions last year based on this early warning system on the trust, 
against people that were financial stable, but they just didn't want 
to pay on time. 

Mr. Panetta. Thank you all very much for your testimony. We 
appreciate your taking the time and being available for the infor- 
mation we need to make a good judgment on this legislation. 

Thank you very much. 

The next panel is made up of the producers, growers, and ship- 
pers who are involved with fresh fruits and produce. If all of you 
will come forward, please. 

First is Mr. Matt Mclnemey, with marketing services of the 
Western Growers Association from California, followed by Mr. 
Roger Stroh, president of the United Fresh Fruit and Vegetable As- 
sociation; Mr. William Weeks, executive vice president of the Texas 
Citrus & Vegetable Association; Mr. Richard Graves, president of 
the Graves Brothers from Wabasso, Florida; Mr. John Rice, presi- 
dent of the International Apple Institute from Pennsylvania; and 
finally, Mr. Louis Wysocki, who is president of Wysocla Sales from 
Wisconsin. 

If all of you will take your place at the table. Welcome to all of 
you. I appreciate you taking the time to make your presentations 
here. It's helpful to us. All of your testimonies will be made part of 
the record, and if you can summarize your testimonies or read 
them as you will, we'd like to try to keep it fairly limited so we 
don't go on too long. 

So let me start with Mr. Mclnemey. 

STATEMENT OF MATTHEW M. McINERNEY, VICE PRESIDENT, 
MARKETING SERVICES, WESTERN GROWERS ASSOCIATION 

Mr. McInerney. Thank you, Mr. Chairman, and Mr. Emerson. 

My name is Matthew McInerney. I'm vice president, marketing 
services, for Western Growers Association, Irvine, California. 

As previously requested, I have submitted my testimony. Thank 
you for entering it into the record. 

I will attempt to summarize it. WGA is an agricultural trade as- 
sociation founded in 1926, and currently represents some 2,600 
members in California and Arizona, of which approximately 1,400 
are growers, shippers and sellers of fresh fruits and vegetables. 
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WGA grower-shipper members produce approximately 50 percent 
of the fresh fruits and vegetables consumed in the United States. 

My views today also reflect the position of Florida Fruit and Veg- 
etable Association at the request of Mr. George F. Sorn, executive 
vice president. 

My testimony today is offered in full support of H.R. 4694, a bill 
which would amend the Perishable Agricultural Commodities Act 
of 1930 to increase the statutory ceiling on license fees. 

The PACA is industry sponsored and industry financed. The 
PACA has, over the years, contributed immensely to orderly and 
fair marketing practices, and has proven beneficial for the entire 
fresh fruit and vegetable industry by continuing to be a comer- 
stone in providing equity, and preventing abuses, on transactions 
conducted in interstate commerce in perishable fruits and vegeta- 
bles. 

The necessity for this legislation, as testified to earlier today, 
deals with the projections by the USDA's agricultural marketing 
service that the AMS/PACA branch will be in a critical funding 
situation in 1989 if the current maximum statutory license fee of 
$300 is not increased. 

This annual PACA license fee provides sellers and buyers in- 
volved in the day-to-day marketing of fruits and vegetables with 
the qualified and reliable regulatory agency on which to depend for 
guidance in the complex and risky marketing of perishable com- 
modities. 

The proposed annual fee for a PACA license would increase from 
$300 to $500, thus allowing for the continued uninterrupted admin- 
istration of the PACA. 

However, it should be noted that this proposed increase in the 
statutory ceiling would not automatically mean that a PACA li- 
cense would cost $500. Rather, only on an as-need basis would the 
license fee be increased as budgetary constraints of the Department 
so required. 

I am personally familiar with the working operations of the 
PACA in my capacity for the last 10 years as vice president for 
Western Growers Association. My function is to assist grower-ship- 
per members in handling and processing PACA complaints that oc- 
casionally arise in the fast-paced seller buyer relationship. 

The PACA with its established system of five branch offices 
throughout the United States is a vital link to offering the entire 
industry a nonbiased resource for the review and discussion of dis- 
puted contracts, thus allowing for prompt and timely settlements. 

Annually, over 500 reparation cases are referred to the PACA by 
my office, involving millions of dollars. It is with the assistance of 
the PACA personnel that the vast majority of these disputes are 
resolved on an informal basis. 

Separately, sellers are submitting monthly thousands of notices 
to the PACA in order to utilize the benefit and protection of the 
statutory trust provision. 

This current level of service and protection offered through the 
PACA should not be interrupted or scaled down due to insufficient 
funding. Therefore, I would respectfully request the favorable con- 
sideration of H.R. 4694 by the committee. 
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Mr. Chairman and Mr. Emerson, thank you for the opportunity 
to testify before your committee this morning. 

[The prepared statement of Mr. Mclnerney appears at the con- 
clusion of the hearing.] 

Mr. Panetta. Thank you very much, Mr. Mclnerney. 

Mr. Stroh. 

STATEMENT OF ROGER J. STROH, PRESIDENT, UNITED FRESH 
FRUIT AND VEGETABLE ASSOCIATION 

Mr. Stroh. Mr. Chairman and members of the subcommittee, I 
am Roger J. Stroh, president of the United Fresh Fruit and Vege- 
table Association. 

We want to thank you for the opportunity to be here, to testify 
today. Because this legislation before you is of tremendous impor- 
tance to the fresh fruit and vegetable industry. 

United is in fact a national trade association representing fresh 
produce. Our 2,500 members account for approximately 80 percent 
of the commercially marketed fresh tonnage in the United States. 

United's membership comprises all facets of the industry, includ- 
ing grower-shippers, wholesalers, brokers, and retailers. 

Fm pleased to appear before this subcommittee to testify in sup- 
port of H.R. 4694, which would raise the license fee ceilings for the 
Perishable Agricultural Commodities Act to $500 from the current 
$300, to $300 from the current $150 for branch operations in excess 
of nine, and from $3,000 to $5,000, the maximum aggregate fee for 
all branches included. 

Since 1930, when it became law, the PACA has served the 
produce industry extremely well. It has, as was intended, estab- 
lished a code of fair trading practices that has minimized the in- 
stances of fraud and abuse, and provided needed stability. 

It has, in the words of the chairman, protected the industry. 

In our industry we have many grower-shippers who constantly 
deal with customers located hundreds, even thousands, of miles 
away. The nature of fresh produce is such that it must be market- 
ed immediately upon harvest. 

There is little time to make credit checks to determine whether a 
customer is in financial trouble, and such trouble can come up very 
quickly. 

There is virtually no opportunity to store or warehouse goods 
near the point of sale, and no quick means of ascertaining the cur- 
rent financial condition of many of the customers dealt with each 
year. 

This was, and remains, a fundamental problem in produce which 
was central to the passage of the act 60 years ago. 

The statutory trust provisions of the law, added in 1984, have 
helped to assure payment in cases of default or financial insolven- 
cy. 

According to the Department of Agriculture, since 1984, over 103 
trust actions have been completed, returning substantial amounts 
to creditors. 

However, since beginning operations in December 1984, trust 
notice filings have increased steadily, and are projected at this time 
at 50,000 on an annual basis. 
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Obviously, there are costs associated with administering the 
PACA. Trust filings, however, are not the only activities under the 
act that have increased in recent years. 

According to USDA, routine trade inquiries to the Department 
about PACA climbed to more than 38,000 in 1986. 

The number of reparation actions involving contract disputes has 
increased 28 percent since 1984. 

Disciplinary complaint filings have increased from 100 in fiscal 
1984 to 318 in 1987. 

And the number of audits conducted pursuant to PACA investi- 
gations jumped from 1,800 in 1984, to 2,100 this past fiscal year. 

It is (firectly put in the interest of the produce industry to try to 
ensure that the Department generates sufficient resources to ad- 
minister the act at the full service level for the foreseeable future. 

Authority for license fees was last increased in 1981. At that 
time the fee cap was raised from $150 to $300 for the basic fee; 
from $50 to $150 for branches over nine; and from $1,000 to $3,000 
for all branches combined. 

We are well aware, Mr. Chairman, that a number of amend- 
ments or possible amendments to the PACA beyond the license fee 
increase have in fact been discussed in recent days and weeks. Our 
board of directors has spent many hours analyzing suggested 
changes we considered recommending. 

In fact. United set up an industry PACA task force last fall to 
consider such options. 

While it is appropriate and, indeed, necessary, to continually 
review the PACA, we feel it would be best at this time to go for- 
ward only with the license fee ceiling increase. 

Because PACA has served the produce industry so well, we are 
reluctant to make changes other than to increase that fee ceiling, 
which the Agricultural Marketing Service has demonstrated to our 
board of directors is required to maintain the present level of serv- 
ices now offered under PACA, and as indicated by Mr. Boyle in his 
testimony. 

We would ask that the subcommittee proceed with the legislation 
as it is currently written, which I think it is fair to say, treats the 
proposed increase as an administrative matter intended simply and 
solely to assure the funding of a highly desirable Federal program. 

While some of the alterations that have been discussed may have 
appeal in the future, they are clearly designed more to fine tune 
the PACA, rather than to radically alter it. 

While I have heard spirited arguments pro and con on these 
issues, I have yet to hear one suggested that without revisions the 
PACA would be doomed. 

We are hopeful that the significant upward trend in trust filings, 
which is in large part responsible for the Department's need for ad- 
ditional revenue, would soon level off. 

In fact, there is reason to believe that with the system of stream- 
lining and modernization, that the USDA has already undertak- 
en — and here I refer to primarily the installation of Fax machines 
within the PACA regional offices— the need for the computer-gen- 
erated filings will be minimized. 

If this optimistic possibility proves out, we will see filings stabi- 
lized, or conceivably, it might decline. 
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That would be a large step in the right direction, but we do not 
yet know whether these technological advances will be sufficient to 
overcome program bottlenecks, and that is another reason it would 
be premature to amend the present legislation just now. 

I want to thank you again for the opportunity to appear before 
the subcommittee. We will be happy to try to answer questions at 
the conclusion. 

I would just finally say that we do indeed appreciate the commit- 
tee's understanding of the delicate balance that goes into the 
PACA, and the constant need to protect the trading of fresh fruits 
and vegetables. 

Thank you very much. 

[The prepared statement of Mr. Stroh appears at the conclusion 
of the hearing.] 

Mr. Panetta. Thank you, Mr. Stroh. 

Mr. Weeks. 

STATEMENT OF WILLIAM E. WEEKS, EXECUTIVE VICE 
PRESIDENT, TEXAS CITRUS & VEGETABLE ASSOCIATION 

Mr. Weeks. Good morning. I appreciate the opportunity to be 
here this morning and testify before you, stating the position of our 
association. 

Fm here today representing the Texas Citrus & Vegetable Asso- 
ciation, whose members grow and ship fruits and vegetables from 
all the major production areas throughout the State. 

Our association represents over 400 members who grow approxi- 
mately 30 different vegetable items as well as citrus. Commercially, 
our Texas industry produces over 300,000 acres of these crops, with 
a value to the grower of approximately $530 million, which results 
in a total economic impact on our State's economy of over $1 bil- 
lion. 

The members of our association use and support the Perishable 
Agricultural Commodities Act. And we gladly pay the fees that are 
necessary to fund this program. 

The PACA was created by Congress through the support of our 
industry. It is funded by our industry, and it provides a service 
that brings a certain order to the manner in which our industry 
conducts its business. 

I tried unsuccessfully to determine how much contact our mem- 
bership has with the regional PACA office in Fort Worth. We know 
it's substantial, and it has increased dramatically in recent years 
with the addition of the trust amendment. 

Our association promotes the PACA and has sponsored numer- 
ous seminars throughout the State to educate our members on the 
benefits and protection provided by the act. 

We publish brochures for distribution regarding the PACA. 
Again, it is a valuable service to our industry, and we support H.R. 
4694, which would allow the fees to be increased to fund this pro- 
gram. 

At the present time, H.R. 4694 has one objective, and that is to 
increase the statutory annual license fee ceiling. We would oppose 
any attempt to amend this bill in order to achieve any other pur- 
pose. 
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I understand the retail grocery industry, who presently enjoys an 
exemption for relatively small outlets, favors a total exemption for 
retailers, or at least supports increasing the annual dollar volume 
exemption from $230,000 to a higher figure. 

This would, in our opinion, be a mistake and Til give you an ex- 
ample of why. Last spring, just 3 months ago, a major retailer was 
advertising Texas 1015Y onions for sale. 

We knew this was not possible since Texas 1015Y onions were 
not yet being harvested. Therefore, the retailer was obviously in 
violation, knowingly or unknowingly, of the law for mislabelling. 

The PACA office was contacted, and it was soon determined that 
the advertised 1015Y onions, which bring a premium price, were 
actually Mexican yellow grano onions. 

Needless to say, the retailer promptly changed his ad, and no 
further violations were observed. This example clearly points out 
the need for every segment of our industry, from the grower to the 
retailer, to have to operate under the same rules and regulations to 
ensure we continue to have a fair and equitable guideline under 
which to operate. 

Mr. Chairman, that concludes my testimony. Thank you very 
much. 

[The prepared statement of Mr. Weeks appears at the conclusion 
of the hearing.] 

Mr. Panetta. Thank you very much, Mr. Weeks. Mr. Graves. 

STATEMENT OF J. RICHARD GRAVES, JR, PRESIDENT, GRAVES 

BROS. CO. 

Mr. Graves. Good morning, Mr. Chairman. Thank you for invit- 
ing me to address H.R. 4694. Fm J. Richard Graves, Jr., president 
of Graves Brothers Company, Wabasso, Florida. 

My company is a grower, packer and shipper of fresh Indian 
River grapefruit, which is shipped under the Tropic and Orchid 
brands. 

My product, fresh grapefruit, obviously falls into the category of 
produce which is governed by the rules and regulations of the Per- 
ishable Agricultural Commodities Act, PACA. 

A bit about produce and the produce industry in general. The 
market is dynamic, and basically free from controls and subsidies. 
Produce is perishable, and its useful life is relatively short. 

It is generally shipped long distances for distribution to many 
customers. The size of most receivers greatly eclipses the size of 
most shippers. Produce converts into cash relatively easily, and 
quickly. As you can see from the nature of the business, if unregu- 
lated, pity the poor supplier and small intermediate handler. 

To bring all of this into perspective for a moment, take a look at 
the quote market unquote as I see it from our operation down in 
Wabasso, Florida. Forty-five percent of my shipments happen to go 
offshore, and are covered by letter of credit and other contracts, 
and do not pose a problem for this law. 

The other 55 percent, however, is shipped to about every State in 
the Union, and to every province of Canada. Last year my sales 
company shipped 3.3 million boxes, issued 4,000-plus invoices on ap- 
proximately $20 million of sales. 
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We have in excess of 100 customers, all the way from the largest 
chain — and that's directly selling to the largest chain — to a whole- 
saler who only takes approximately 50 boxes a week. 

Last week we found it necessary to file 30 trust notices out of 
those 4,000 invoices for failure to pay. We also were successful in 
collecting from a trust filing from a prior year against a bankrupt 
receiver. 

A number of years ago, before the creation of these trust provi- 
sions under PACA, I lost $86,000 in a similar circumstance. 

Hopefully at this point you can understand the reason for the 
PACA, and why it is so important to me. Without the rules and 
regulations set up by this law, the produce business would be sheer 
chaos. 

These rules tend to level the playing field and prevent one sec- 
tion of the industry from exercising undue influence over another. 

I am sure you can understand why the threat of changing a law 
that is working so well for all parties is of such concern to me. 

As you know, the PACA underwent a major change with the ad- 
dition of the trust provisions similar to the provisions under the 
Packers and Stockyard Act a number of years ago. That change ne- 
cessitated the reeducation of the industry and the USDA. 

This reeducation process is still ongoing. I continue to learn 
something new quite often concerning the administration of the 
law, even though I was a part of the original group that proposed 
the trust provision. 

Now comes the question before you today: How do we pay for all 
of this? As it should be, the industry should pay a fair price for the 
use of PACA, while it directly benefits only our industry, both sup- 
pliers and customers, the general public does benefit from the flow 
of produce items that is partially made possible by PACA. 

The USDA is charged with the responsibility of administering 
the law. They have determined that at present trends, an increase 
in fees will be necessary before the end of 1989. 

The subject has received much attention and discretion by the in- 
dustry from grower and shipper to retailer, and the consensus is 
that the increase is warranted, and should be enacted. 

The consensus of the produce industry also is not to further 
change or amend the law at this time due to the material changes 
that were made only a few years ago, and the lack of complete as- 
similation by the industry and USDA of those changes at this time. 

A threat by a group of retailers to propose that they be exempted 
from PACA regulations is very disturbing to me. As a small suppli- 
er, current and accurate financial information simply is not avail- 
able. 

Industry publications help, but in the produce business, financial 
health can change materially from one day to another. This fact is 
true for big chains as well as small chains and wholesalers. 

It is imperative that the law cover all participants in the indus- 
try so that unsound and unscrupulous individuals and organiza- 
tions can be removed from the business. To allow one class of 
[)roduce handlers to be exempt from the PACA would reduce the 
aw to a relatively meaningless effort. 

Therefore all participants, large and small, shipper, wholesaler, 
broker and retailer, must be covered by the law. To allow any 
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amendment, other than an increase in fee at this time, could only 
weaken the law and reduce its effectiveness. 

In conclusion, I would like for the committee to consider the fol- 
lowing. No. 1, to recommend that the regulations drawn by USDA 
must encourage efficient use of the law by industry. 

Those regulations should be specific enough to prevent some seg- 
ments of the industry from needlessly overusing PACA resulting in 
unnecessary cost. 

Recently telefax machines were installed by the USDA to facili- 
tate timely filing of trust notices. Thus, this, plus perhaps some 
more restrictive guidelines governing the timing of trust notices, 
should greatly reduce the volume of such notices. 

The current facts and trends do indicate the need for additional 
funds and increased cap fees. This increase is supported by a con- 
sensus of the industry members. 

The law is working well in its present form, and protects both 
large participant as well as small participant. At this time there is 
no compelling industry consensus demanding any change, but 
rather, the consensus wants to maintain it, and to open the law to 
amendments at this time would serve to weaken it. 

Granted, it's not perfect. But history has shown that it works 
well, and at no cost to the U.S. taxpayer. 

Thank you, Mr. Chairman, for this opportunity. 

[The prepared statement of Mr. Graves appears at the conclusion 
of the hearing.] 

Mr. Panetta. Thank you very much, Mr. Graves. 

Mr. Rice. 

STATEMENT OF JOHN L. RICE, PRESIDENT, INTERNATIONAL 
APPLE INSTITUTE 

Mr. Rice. Thank you, Mr. Chairman, for allowing me to testify 
here today on behalf of the apple industry. 

We have submitted our written statement, and FU be reading 
from that statement this morning. 

My name is John Rice of Rice Fruit Company in Biglerville, 
Pennsylvania. I appear today as a fruit grower, packer, shipper, 
and as president of the International Apple Institute. 

The lAI is an organization serving and representing all segments 
of the apple industry. Membership consists of 21 State, regional or- 
ganizations of producers who grow approximately 90 percent of the 
U.S. apple crop. 

In addition, lAI has over 680 individual member firms that 
handle the bulk of the Nation's apples, having a farm gate value 
approaching $1 billion. 

These members, consisting of over 12,000 growers, packer-ship- 
pers, sales organizations, brokers, processing firms, and related 
businesses, have a vital interest in the fair trading services author- 
ized by the PACA and administered through the USDA. 

The LAI supports H.R. 4694, amending the Perishable Agricultur- 
al Commodities Act, to increase the statutory ceilings on license 
fees. We believe the higher fee ceilings are justified by recent in- 
creased demands on USDA in administering PACA. 

We urge passage of the bill as drafted. 
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The lAI endorses a concept of the program being government-ad- 
ministered, but industry funded. The apple industry has consistent- 
ly supported necessary statutory fee ceiling increases and improve- 
ments to the act, including the 1984 trust provision amendment. 

We understand the current and anticipated growth in activity 
and rising costs. We wish to indicate our strong support of the or- 
ganization necessary to provide an efficient, effective service for 
the years ahead. 

Over 80 percent of the U.S. apple crop, totalling some $200 mil- 
lion bushels annually, is produced in seven States, but marketed 
widely in thousands of towns and cities throughout the 50 States, 
and in a like number of foreign countries. 

This production level and marketing reach are expected to grow 
throughout the 1990's. This means packer protection against unfair 
and fraudulent practices such as misbranding, mislabelling, and 
failure to pay, is a significant factor in the movement of apples 
from growers to consumers. 

PACA served our industry well in stabilizing terms and condi- 
tions of conducting business. Sales of U.S. apples are strengthened 
by the presence of the PACA law and its administration. 

The alternative to increased fee ceilings is a diminished level of 
protection service in future years. This would be an unwise course 
for the produce industry. 

The lAI, on behalf of the apple industry, urges this subcommittee 
to approve the increased statutory license fee ceiling setting forth 
in H.R. 4694, and in doing so, maintain the scope and level of serv- 
ices now authorized and provided under the act. 

Thank you very much. 

[The prepared statement of Mr. Rice appears at the conclusion of 
the hearing.] 

Mr. Panetta. Thank you very much. 

And Mr. Wysocki. 

STATEMENT OF LOUIS WYSOCKI, PRESIDENT, WYSOCKI SALES, 
INC., ON BEHALF OF THE NATIONAL POTATO COUNCIL 

Mr. Wysocki. Thank you. I, too, am pleased to be here. I also 
became the proud possessor of a summer cold yesterday, so I hope I 
can be effective. 

I represent the National Potato Council as well as myself and my 
operation back in Wisconsin. And Fm also the chairman of the Na- 
tional Potato Council's subcommittee on PACA. 

As you are aware, the National Potato Council is a national 
trade association which represents 12,000 potato growers from 
across the Nation in 38 States on legislative and regulatory affairs. 

We have submitted a formal, detailed statement for the record. 

Attached to that statement is a letter from the National Onion 
Association, and a letter from Dave Long from the State of Wash- 
ington and vice president for environmental affairs for the NPC; 
from Will Wise, executive director of the Oregon Potato Commis- 
sion; from Lloyd Schmidt, executive vice president of the Red River 
Valley Potato Growers Association, Minnesota and North Dakota; 
from Richard Watt, president. Potato Growers of Idaho; and from 
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Tom Koss, executive director of Wisconsin Potato and Vegetable 
Growers Association. 

And under separate testimony, we are also supported, in part, by 
the American Farm Bureau Federation. 

Over the past several years, the NPC has been collecting infor- 
mation concerning the problems its farmers have been having in 
regard to the Perishable Agricultural Commodities Program. 

The NPC (the National Potato Council) with the support of the 
National Onion Association and State potato associations nation- 
wide, believes that significant overall improvement can be made to 
PACA if certain suggested changes are made by U.S. Department 
of Agriculture. 

My family grows and ships potatoes from the State of Wisconsin. 
We'd like to thank you for affording us the opportunity to appear 
before the subcommittee on behalf of NPC to address H.R. 4694, 
and proposed PACA reforms which we believe will improve the ad- 
ministration of the Perishable Agricultural Commodities Act, to 
make it even more beneficial to the industry it now serves. 

And I emphasize, it does serve the industry well. We believe that 
it can serve the industry much better. I, too, would hate to see the 
demise of the PACA. I would like to see the improvement. 

You're considering a proposal for the USDA to increase license 
fees to cover the cost of administering the act. We do not believe 
that an increase is necessary at this time. 

However, we do not oppose it simply on the basis of increased 
costs to users. PACA administrative officials cite the increased 
workload brought about by the large number of filings and notices 
to preserve trust benefits as the predominant reason why the in- 
crease is needed. 

However, this is not all that is needed. The cause of the huge 
number of filings of notices to preserve trust benefits has been the 
inadequate enforcement of the full payment provisions of the act. 

If this part of the act were adequately enforced, there would be 
very few filings. According to PACA administrative officials, in a 
recent single 12-month period, they received over 43,000 filings of 
notices of intent to preserve trust benefits, which were filed an av- 
erage of 22 days after a violation of the full payment promptly pro- 
visions of the act occurred. 

In other words, they have a record of 43,000 so to speak com- 
plaints, of documented instances of violations of the slow pay act. 
And Mr. Chairman and Mr. Emerson, you alluded to some of these 
issues in your questioning, and I appreciate that. 

The USDA has sufficient current authority and the responsibility 
to adequately enforce the full payment promptly provisions of the 
act. I suggest it proceed to do so prior to requesting additional fees 
from the industry. 

There are other similar issues that need to be addressed by 
USDA to amend the PACA to bring it up to date with changes in 
transportation and communication technology, which have changed 
the way the industry conducts its business, since the PACA first 
became law in 1930. 

The National Potato Council has made specific repeated requests 
to the USDA for rule changes. These suggested changes are de- 
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tailed in our statement for the record, along with the USDA and 
NPC comments. 

In the interest of time, I would like to mention briefly the issue 
of acceptance or rejection of produce shipments by receivers within 
a reasonable time. 

PACA regulations state that a buyer is responsible for making a 
timely rejection in event of a breach of contract. PACA regulations 
define, "reject without reasonable cause," as refusing or failing 
without legal justification to accept produce within a reasonable 
time. 

The regulations spell out the various time periods which are con- 
sidered reasonable time for rejection of rail, truck and boat ship- 
ments. That time periods begin after notice of arrival and the 
produce has been made available for inspection. 

For truck arrivals, reasonable time is within 8 hours after the re- 
ceiver or a responsible representative is given notice. 

The regulations further provide that if within the applicable 
time periods the receiver cannot make a thorough inspection due 
to adverse weather or lack of a Federal inspector, an extension of 
time is permitted. 

Thus, when a shipper sends produce by truck to a terminal, the 
receiver may accept the produce, "received for count only", mean- 
ing that the produce passes out of the shipper's control and into 
the receiver's control before an official inspection takes place or 
the receiver is obligated to pay for the produce under the contract. 

The receiver may then handle or sell from the load as it chooses. 

The NPC believes that such PACA regulations are capable of 
being manipulated to downgrade products, or have resulted in 
product qualitv deterioration. NPC requests that changes be pro- 
posed to PACA regulations requiring Federal Register publication 
for comment by other commodity producers, shippers, and all other 
affected parties. 

The proposed NPC changes permit the use of a USDA inspection 
as prima facie evidence of a breach of contract during the delivery 
period, and as supporting evidence of a breach of contract if taken 
subsequent to delivery. 

The adverse weather time extension provision, which allows re- 
ceivers to delay acceptance and delivery due to adverse weather, 
should be amended to include shippers unable to deliver because of 
adverse weather. 

The assistance of the House Committee on Agriculture in ensur- 
ing that these issues, and the others proposed in my formal state- 
ment, are addressed by the Department of Agriculture prior to leg- 
islative action on the proposed rate increase will be greatly appre- 
ciated. 

I would be happy to provide additional information or answer 
any questions you may have. 

[The prepared statement of Mr. Wysocki appears at the conclu- 
sion of the hearing.] 

Mr. Panetta. Thank you all for your testimony. I again appreci- 
ate your taking the time to come here and make a presentation on 
behalf of the industries you represent. 

Obviously, for all of the concerns about particular elements of 
the PACA law that Mr. Wysocki addressed, and there will be 
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others that we will get in later testimony, I think there is concur- 
rence that the PACA program is essential to the produce industry 
at the present time; nobody disagrees with that statement, I take 
it. 

I guess the question Tm trying to pursue is that we have had a 
dramatic increase in the number of filings, and obviously, in the 
workload that has now faced PACA, which is producing the need 
for the requested increase in fees. 

I would be interested in some comment as to why you think 
those filings have increased, or whether you think any of them are 
frivolous. 

Mr. Stroh has indicated in his testimony that he sees a levelling 
off of those claims during the coming year, and Fd like others to 
respond as to whether they'd agree with that. Also, Mr. Stroh, if 
you could indicate why you think that is going to be the case in 
terms of levelling off on claims. You touched on it in your testimo- 
ny. Fd like you to expand on it a little further. 

Regarding the workload, why has that increased over the last 
few years as dramatically as it has? Do you think there will be a 
levelling off of those claims being filed? 

Mr. Stroh, do you want to start? 

Mr. Stroh. Thank you, Mr. Chairman. 

Certainly the reason for the increase in workload has been the 
number of filings. But I think we have to remember, we went from 
ground zero to some point in time which is now. 

Our feelings, and in working close as we always have with the 
Department of Agriculture, that the technological advances, as I 
indicated, just the simple installation of something that is become 
a very useful tool in all of our offices, the fax machine, should I 
think tend to reduce the number of quote computer generated fil- 
ings that are made. 

There has to be a limit. In our membership alone, we have 2,500 
member companies. Of that membership, probably 90 percent of 
our members are licensed, the remainder being suppliers to the in- 
dustry, effectively the boxers and the baggers and so forth. 

So there is some limitation. We feel that that's the case. The 
other thing you talk about are why has the number of filings, why 
has the workload increased? 

I think the produce industry in general has become a very so- 
phisticated industry in the past 10 or 15 years. Some of us within 
the industry will kiddingly say that we're an industry that's gone 
from doing business on the back of an envelope to some pretty so- 
phisticated computer systems. 

I think you probably have witnessed that out in your area in par- 
ticular. I think the age of technology has gotten us to the stage 
where sometimes the technology tail wags the dog. 

I frankly think that that's somewhat the case here. And hopeful- 
ly, our assessment is somewhat true that these filings may level 
off. 

Mr. Panetta. Mr. Graves. 

Mr. Graves. Yes, Mr. Chairman, just a small item on that. I indi- 
cated in my testimony that out of 4,000-plus invoices, we'd filed ap- 
proximately 30. 
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Of course we have computers, I think like everybody else has 
computers. We generate the notices at a specific point, the late no- 
tices. They are considered at that point. 

One thing, there is a requirement that the notice be physically 
received by the USDA before the expiration of the 30 days after 
payment, the payment was due or the terms were due. 

From my point down in Wabasa, we found that that could take 
up to 10 to 12 days from mailing to actusd receipt because of mail 
problems. Of course that's another part of the Government that's 
got a problem too. 

Fortunately, we don't have to deal with those problems today. 

Mr. Panetta. But you're finding it takes 10 to 12 days from the 
time you put it in the mail to the time they actually receive it? 

Mr. Graves. Yes, that was the extreme circumstances. But we 
found that to be safe, we had to allow — and we figured at least 14 
days — to file the notice. So what that does is, cut that 30 days in 
half for us. 

Now some other areas have a little directer line into Washington 
from Wabaso, Florida, and a lot of produce is shipped from very 
rural areas. That is certainly not the case. 

Now with the addition of the fax machines, virtually every ship- 
ping office today, grower and shipper, does have a fax machine. I 
sometimes think there was not life before a fax machine. But we 
have the fax machines, and now that filing can be done, and can be 
physically received in that office just momentarily. 

So we can now wait the 29, 28 days, and this will, I'm sure, will 
reduce the number of filings. 

I also think consideration has to be given that filings not be 
made, and I've mentioned this in my testimony, that somehow the 
regulations could be set that would prevent some areas of the in- 
dustry from simply mailing these things on the fifteenth day of the 
period just to shake up the person that's probably going to pay 
them in the next 5 days anyway, just as a normal course of busi- 
ness. 

That's why I mentioned that particular item in my testimony. 

Mr. Panetta. Anyone else? Mr. Weeks? 

Mr. Weeks. Another factor that could enter into this, I know in 
our particular situation, is the matter of education. With the pas- 
sage of the trust amendment a few short years ago, we went 
through a very intensive educational process, seminars, mailing 
material, and brought in representatives of the USDA to explain 
how the law works, what its purpose is, what protections we have 
if we utilize the law. 

I think through this educational process it has brought our mem- 
bers closer to an awareness of the law. It has made our members 
more familiar with the personnel of the USDA that administers 
the law. They become comfortable in communicating with them 
and talking to them about different circumstances. 

So I think education and awareness has also played a major role 
in the increase in activity of the PACA for years. 

Mr. Panetta. Mr. Mclnerney. 

Mr. McInerney. Thank you, Mr. Chairman. Following Mr. 
Weeks comments, it would be my perception that since the imple- 
mentation of the trust requirements in 1984, that by itself is 
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heightened an awareness to the industry of the overall PACA pro- 
gram, and I think that is a contributing factor to people becoming 
more aware of the PACA as a tool in instances where there is a 
dispute in a buyer-seller relationship, where they can bring their 
troubles, have it promptly and normally very professionally settled, 
and those same buyers and sellers can get back to the day-in and 
day-out operations of conducting normal business. 

To the issue of frivolous filings, when the regulations first came 
out, our organization made a concerted effort to travel both States 
to all shipping areas to explain the regulations, but most impor- 
tantly, explain what the trust was about, and most important, that 
the trust was not a panacea to guarantee sellers that they would 
now be guaranteed payment through the Federal Government. 

Rather, it was a last resort, an opportunity in the event after all 
other reasonable efforts had been exhausted, to secure yourself as a 
priority creditor in the unlikely event of an insolvency or a bank- 
ruptcy. 

We have constantly had workshops on a daily basis dealing with 
our seller members, advising them that it is a last resort, and rela- 
tive to our perception that the filings will stabilize and hopefully 
decline, it is with the recent implementation of the fax machines 
that because now these sellers can literally wait until the last 
moment to file their notice for it to be properly acknowledged by 
one of the regional PACA offices that we think those additionals 
days or opportunity to wait for further payment while having a 
dialogue with your delinquent buyer will hopefully decline the 
number of filings in the future and hopefully stabilize the progrsmi. 

Mr. Panetta. Mr. Wysocki. 

Mr. Wysocki. Yes, Id like to respond to the frivolous complaint 
thing, and also point out, that in the USDA's prepared testimony, 
that they deviated from when they were here, but they had back 
on the wall, they stated that the PACA trust provisions were sup- 
posed to protect sellers against slow pay and no pay. 

There are two items involved in that law, slow pay and no pay. 
And like I said in my testimony, we have 43,000 documented com- 
plaints of slow pay that were filed 22 days after the violation; in 
other words, after the payment date. 

And that belies what some of the gentlemen here before are 
saying. I don't dis^ee that we can alleviate some of the filings by 
not having a crossing in the mail. But I don't think that that will 
really address the problem. 

We need to address the cause. What is the cause of the filings? I 
presented for the record one customer of mine who I regard as a 
good customer, a quality potato individual, that in 1986 I filed 13 
times against this customer; I filed an average of 29.93 days from 
the time of due. 

Now, I did that — I have a computer system. I generate a comput- 
er report, just as Mr. Graves said. I flag those when they come in. 
They go back to the salesman. We take another look at them. We 
see who the customer is. 

There is no shipper that wants to rough up a customer. That's 
the last thing we want to do. But we want to be paid, and we have 
to file within 30 days to have trust protection. 
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I had ProNet, which is a computer generated report back into 
PACA that I use, and I was able to do it on the exact date. It re- 
quired a lot of discipline on our part. 

Now, was I justified? In 1986, those 13 filings, I was paid an aver- 
age of 73 days after invoice date. In 1987 on the same account I 
was paid an average of 60 days. Again, I filed on 29.95 days. 

Mr. Panetta. You waited until the 29th day. 

Mr. Wysocki. That's correct. I don't think I can be any more pru- 
dent than that, and I don't think that's frivolous. 

I will point out another thing, and I will agree that as we get 
more tools, and the trust gave us more tools, we're able to do more 
things, and we're more sophisticated, and computers have given us 
more tools to do things, we can now generate records and age ac- 
counts that we couldn t before. 

However, every salesperson has a credit worth rating on a cus- 
tomer. You tend to try to keep that in line. I do not like to refuse a 
sale to a customer because he s 30, 40, 60 days late, and an average 
load is $5,000, and I've got a $25,000 credit limit on him, and in 15 
days he's got 5 loads; in 30 days he's got 10 loads and he's now got 
$50,000. 

So you can see, there's another incentive to keep that. Now, all 
those things will reduce the workload. If payment is made on time; 
if timely payments are made. The reparation awards, the bank- 
ruptcy filings, and all these kind of things will also tend to come 
down in their numbers. 

Let's remember something else when we're talking the Grocers 
Association and those kind of people. Restaurants collect when you 
walk out of the restaurant. Grocery stores when you go through 
the checkout. And fastfood restaurants collect before they give you 
the food. 

Mr. Panetta. It's called cash on the line; you're absolutely right. 

Mr. Graves, at least in terms of his experience, indicated that out 
of approximately 4,000 sales that 30 roughly of those you had to 
proceed with in terms of claims. That's less than 1 percent. 

Is that roughly the average that we're looking at here? In terms 
of the total volume of sales that are going on, the vast majority of 
people pretty much pay on time; that that's not the problem. But 
you have a small percentage here that is the targeted group, and 
that's probably what we're dealing with in terms of the PACA law. 

Mr. Graves. Mr. Chairman, of course I can only talk from my 
point of view, we're very judicious in not filing any trust notice 
until the last moment as best we possibly can, but when you look 
at the number of invoices that are generated in the produce indus- 
try today, 50,000 could possibly be in line with the 30 that we filed 
out of the 4,000 that we generate. 

But that's only a guess on my part. 

Mr. Panetta. Right. Mr. Emerson? 

Mr. Emerson. Mr. Chairman, we have to vote. 

Mr. Panetta. Would you want to come back? 

Mr. Emerson. Yes, I have a number of questions. 

Mr. Panetta. All right. Well, let me ask one question before we 
go for the vote, then. 

There are, as Mr. Wysocki has pointed out in his testimony, and 
as we will hear later, concerns about various elements of the PACA 
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law in terms of how it's being implemented, transportation issues, 
questions related to retailers, et cetera. 

One of the thoughts I had was the possibility of developing an 
advisory group within the legislation to review how PACA is work- 
ing, and to make recommendations to us sometime next year so 
that we can again review just exactly how PACA is operating and 
perhaps look at broader changes within the PACA law. 

The advisory committee would obviously be made up of the in- 
dustry representatives as well as others that are affected by this 
whole area. 

Is that something that any of you would resist? Or is it some- 
thing that makes some sense to incorporate here? Mr. Stroh? 

Mr. Stroh. We've talked about this, and we've thought about it. 
The concept of an advisory committee, as I think you will recall 
from your long history with this whole PACA business, is not a 
new one. 

The industry had a PACA advisory committee which reported 
through the Department of Agriculture. And I think there is cer- 
tainly some merit to a discussion in that area. 

I think that we need some time, as a group, to think out, think 
through, what would be the ramifications. On the surface it would 
answer certainly some of the questions that are continually raised 
in terms of reviewing PACA. 

So I think in fairness to the other panelists, and I can't speak for 
them at this point, it's something that at least intellectually we 
would want to consider. 

Mr. Panetta. Thank you, Mr. Mclnerney. 

Mr. McInerney. Yes, quickly, certainly an advisory committee 
we would not oppose. But during that process, as long as adequate 
funding was afforded to the PACA program so that there was no 
interruption, it would very much be appreciated. 

And certainly to close in on the parameters, to require it in one 
year, perhaps there are a lot of peripheral issues out here that 
need to be covered that perhaps would take additional time over 
that period, and I think echoing Mr. Stroh's comments, that 
amongst industry, we can come up with 

Mr. Panetta. Mr. Rice. 

Mr. Rice. When the issue of this bill was discussed by the trust- 
ees of the International Apple Institute, there was a unanimous 
feeling that we should support this bill in a clean, unamended 
form, so that there would not be any problem with passage, be- 
cause we regard it as very vital that adequate funding be provided. 

There was some feeling, though, as has been expressed by some 
of our testimony this morning, that there should be some measures 
taken to perhaps discourage the so-called frivolous filings, and per- 
haps, a fee system based on some type of usage fee related to 
number of filings. 

The experience of our company is much like that of Mr. Graves. 
We're generating about 1,500 invoices. We filed half a dozen 
claims. 

But there seems to be, based on the statistics, a number of firms 
generating large numbers of filings, perhaps computer filings. 
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I think that does perhaps penalize the people who are using it 
more responsibly. There is some feeling that that should be consid- 
ered. 

But in the meantime we support this bill and urge its passage. 

Mr. Panetta. Thank you very much. We have to go vote, and we 
will return to pick this up. 

We will adjourn temporarily for purposes of the vote, and recon- 
vene in hopefully 5 to 8 minutes, depending on how long it takes us 
to get back. 

[Recess taken.] 

Mr. Panetta. The subcommittee is resuming its hearing on the 
PACA legislation. If the panel could resume its position, I will ask 
Mr. Emerson if he has any questions. 

Mr. Emerson. Thank you, Mr. Chairman. 

I would like to ask each of the members of the panel if they 
could summarize what each of you see as being the principal bene- 
fits that each of your organizations derives from PACA. 

Mr. Mclnerney. 

Mr. McInerney. I think from PACA members of our organiza- 
tion derive a benefit that everybody is trading in the fruit and veg- 
etable industry on an even keel, and that fair trade practices from 
both the shipping point, all the way through the marketing chain 
to the ultimate destination, are assured through the regulations 
currently on the books. 

That vehicle allows for a centralized system, where if there is a 
difficulty in a particular transaction or transactions, we can go 
before, arbitrate it, settle it promptly, cost efficiently, and go on to 
the bigger and better things of doing daily business and selling to 
other buyers of fruits and vegetables. 

Mr. Stroh. Mr. Emerson, as the national association, we're very 
vertically integrated. As I indicated before, we go all the way from 
the grower-shipper, the wholesaler, the broker, the retailer. 

Again, that level playing field: we see it from a national perspec- 
tive. That level playing field is the most important thing that can 
happen to this industry. 

I think from a national perspective what is important are the 
calls that we at the national level don't receive. You know, when 
you have the vitality and you have the variability in the trading 
practices that take place, these are not the kinds of concerns that 
affect our people on a day-to-day basis, because there is a PACA to 
be the umbrella in that area. 

Their concerns with us are in other areas, in terms of their mar- 
keting problems and other regulatory areas. But I think that's the 
important thing: it provides the level playing field. And that's from 
an association perspective. 

Mr. Graves. Mr. Emerson, I think fair treatment in business, 
and common rules among customers, in the various markets, so 
that we know that the playing field is relatively level, that we will 
not be taken advantage of because the receiver is much larger than 
we are, and probably in some instances much more financially 
stronger than we would be. 

And probably in the last resort, that as a last resort, collection 
procedure and a protection in the case of a bankruptcy of a receiv- 
er. 
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Mr. Weeks. My membership constituency is very similar to the 
Western Growers Association, and Mr. Mclnerney works in that 
program daily, so I think he's very thoroughly expressed my posi- 
tion with regard to PACA. 

Mr. Emerson. Mr. Wvsocki. 

Mr. Wysocki. The PACA provides us with a legal advice that we 
can go to; it's respected by the industry. If we call up the PACA 
office and they tell us that you're right or you're wrong, pretty 
much we abide by that and settle majority of disputes that way. 

It gives us a code of ethics, a certain standard that we all try to 
achieve or are suppose to try. That's the intent of it. 

And I agree with what the Western Growers said, and also agree 
with the level playing field that Mr. Stroh said. 

However, the law was written in 1930. And like anjrthing that's 
level, as things happen, you've got to continue to fine tune it, and I 
think that's what we need to be doing. 

Mr. Rice. The PACA, as far as the apple industry is concerned, 
by its original establishment, set up the rules of fair practices 
which we all observe, try to observe. 

And it provides a board of arbitration for us; adds stability to the 
produce industry as we've talked about. 

But we've also come to really appreciate the amendment, which 
provided for the PACA trust provision that guarantees us some 
safety in the case of the easy bankruptcies that we have faced. 

And we think that this represents a real improvement in the act, 
and a very important protection of the apple industry and produce 
industry in general. 

Mr. Emerson. Do any of you have a particular singular criticism 
of the act, realizing that everything's not going to work 100 percent 
to everyone's convenience and objective on a given day? 

Is there any one single thing about the act that stands out as 
being unfair or unworkable? 

I realize, Mr. Wysocki, that there can always be fine tuning, and 
I invite you to expand upon that. 

Mr. Wysocki. In 1930, when the PACA act was passed, the Con- 
gressional Record displays that receivers were not complaining 
about the quality of the merchandise; they were reporting the cars 
empty. 

So the 1930 act greatly levelled that playing field. But under the 
circumstances, I submit, that it wasn't a complete levelling job, and 
we've gone 60 years since then, and that's what we're saying. 

Changes in communication, as you heard here today, changes in 
transportation. We used to have terminal markets where every- 
thing came in, because there wasn't phones and there weren't 
faxes, came in to a central location and were resold. 

That isn't going on any more. Very little produce really moves 
by rail any more because of the time constraints, because of order- 
ing periods and fastness that chain stores move in promoting and 
those kinds of things. 

And we need to fine tune the PACA to do that same thing. And 
there are a number of things that we can get at. We can put some 
more flexibility in the act. We have a number of black and white 
type regulations, that the only thing you can do is suspend the li- 
cense. 
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Approximately 10 years ago I made a proposal to PACA that we 
change the method by which we suspend licenses in misbranding. 
And I included that in the testimony, which is a graduated scale of 
warning letters and fines and suspension and all that. 

And I submit if we use that type of a system to allow PACA offi- 
cials more flexibility they can fine tune it themselves in those in- 
stances — they will have more tools to work with. 

What really happens when you have a black and white rule, like 
it was with misbranding, you cite me with misbranding; you don't 
tell me how many of those it takes to lose my license. I hire an 
attorney on the first one and fight it, because I don't know when 
Fm going to lose it. 

And that ties up PACA, and Mr. Flanagan and others will tell 
you, when you get in a letter writing campaign, you can really tie 
that office up. We'd rather not to do that, but you really have to. 

I have a file on one case Fm going through now; Fm in the 18th 
month. It's approaching between 5 and 6 inches thick right now. It 
shouldn't have to be. 

Mr. Emerson. Mr. Wysocki, is this a result of some inherent flaw 
in the law, or in the rulemaking of the Department, or just in the 
slowness of the process? 

Mr. Wysocki. Probably a combination. I think the law is pretty 
all encompassing and allows a lot of authority to USDA and PACA. 
Where as I pointed out in my testimony, you have 43,000 docu- 
mented instances of violation of the slow pay provisions of the act, 
it's escalated from 45 in the first year to 12,000 in the sixth year to 
43,000 and expected to go to 50,000. If slow pay was being ad- 
dressed, it would be going the other way. 

Mr. Emerson. Let me make a comment and then ask all of you, 
perhaps, to reflect on it. You indicate that we need some fine 
tuning, and I think we can accept that premise. 

There has also been the suggestion as to what role the advisory 
committee could and should play. We have had some allusions here 
this morning to the fact that the industry itself has come from a 
back-of-the-envelope operation to a highly sophisticated computer- 
ized operation. 

We are aware of some criticisms of the Department, of their 
filing systems and other aspects of their operation, although we do 
understand that the fax system has improved performance signifi- 
cantly. 

I would imagine that at some point down the road when the 
budget constraints permit, that the Department itself will be more 
computerized, and as that occurs, we will have the better ability to 
monitor what may be construed as frivolous filings. 

But are not all of these issues about which the advisory commit- 
tee properly constituted could regularly consult, and work out the 
snags as they go along? Resolving some of the complaints and 
taking into account the ability of modern technology, are not all 
these legitimate factors on which the advisory committee could 
advise as to how we can have the best possible operation of this 
law. 

Mr. Wysocki. We have a record of a formal advisory committee. 
And if we look back at the record, we find that the National Potato 
Council opposed that, and it very strongly opposed it. 
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I think the record of that past performance of that advisory com- 
mittee needs to be examined. And I appreciate the committee and 
your concern about tr3dng to give us some kind of format to ad- 
dress the issues. I think that's what they all want to do. 

We don't want to void PACA. We want to have it. We want to 
have enough funding. 

I have a long held conviction that advisory committees get used 
in three ways. One is to support an administrator's position. Two is 
to put pressure on his superiors. And three is to actually address 
the situation that they're supposed to be. 

And in my testimony, we have worked in an advisory capacity, 
have talked with USDA on some of these issues since 1981, and 
first received a formal answer from USDA a month ago. I have pro- 
vided that in my testimony. 

I also provided the responses to that. I think you need to exam- 
ine that. And I would love to test some of those issues, and whether 
the contentions of USDA or my contentions are valid or not. 

Mr. Emerson. The time delay in the reporting of the advisory 
committee is something that the Congress can easily correct. We 
could establish some timeframes, and to whom the advisory com- 
mittee should report. 

I don't think anyone advocates a frivolous advisory committee. I 
think we're talking about a meaningful working group comprised 
of industry representatives whose object it would be to give advice 
to the Department that would be well shared throughout the indus- 
try to facilitate the better operation of the law, which in turn 
would better serve everyone concerned with the law. 

Mr. Wysocki. And I think we would have to take a valid look at 
that and give a valued decision on that. If we thought that it was 
workable, we would certainly participate, and would want to be in- 
cluded. 

Mr. Emerson. We could certainly structure an advisory commit- 
tee so that it would function in that manner, I think. Of course a 
lot of it would depend on the personalities that may be appointed 
to the commission. 

We can set out the criterion that we would expect the committee 
to meet. 

One of the purposes of the law is to promote fair trading in the 
fruit and vegetable industry, an industry dealing with highly per- 
ishable commodities, something that I think we must always keep 
in front of us. 

Consumers in the United States I think are very fortunate to 
have a wide variety of quality foods available at reasonable prices. 
I think that in terms of what this subcommittee is always doing, 
one of our jobs is to try to foster consumer confidence. 

We try to do this through the efficacy of the laws we pass and 
amend. I wonder if any of you would care to comment on how 
PACA is a factor in contributing to consumer confidence. 

Mr. Stroh. 

Mr. Stroh. Well, Mr. Emerson, I believe that the law helps 
ensure that the buyer, the consumer, if you will, receives the qual- 
ity produce that the buyer has been guaranteed. And that's the 
point I think that you were making. 
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The retailer, if you will, he's the purchaser for the buyer. That's 
the role — or the purchaser for the consumer. That's the role of the 
retailer. 

And if the industry, our industry, the produce industry, pays for 
the PACA through the kind of support that we're seeking here 
today from the committee and the rules are followed and the prod- 
uct delivered, that is offered, is delivered, then the consumer has 
an option. 

If he or she wishes to purchase the top quality, he or she can go 
to store A. If they want to purchase perhaps a little different qual- 
ity, they have an option to choose from store B. 

Some organizations buy totally on quality. Some buy on quality 
and price. And that's the American way as it should be. 

So my statement I think would just have to be that this ensures 
that the consumer will receive the quality that he or she wants. 

Mr. Emerson. Would any of you care to speculate what the con- 
sequences might be if we didn't have PACA in today's environ- 
ment? Mr. Wysocki. 

Mr. Wysocki. I don't want to monopolize the time, but I would 
like to point out, in my situation, in talking in terms of the con- 
sumer, retail chain stores are under strict adherence to a minimum 
amount of rain checks and shortage of product that they're adver- 
tising, advertised features and specials which give a reasonable 
price to the consumer. 

In our business, I can be in Wisconsin and have, let's say, white 
potatoes. And XYZ chain store has got them coming out of Virgin- 
ia. But it rains in Virginia. 

With a law such as PACA that allows us the mobility and the 
flexibility to do that, it is amazing how that product, without a de- 
fined system, with trucks all tied and ever3rthing to it, with free- 
lance truckers, can come from Wisconsin and supply that same 
store in Baltimore, you know, the next day. 

I can take an order at 3 o'clock in the afternoon and deliver Bal- 
timore 2 days later. And that has to benefit the consumer on main- 
taining full shelves and product being there, and not waste the 
product and shortages and higher prices. 

Mr. Emerson. Mr. Wysocki, of adl the witnesses at the table, you 
seem to have a higher degree of less than full confidence in PACA 
as it operates. 

And I wonder, is there something unique about your particular 
business or about the potato industry that would lend itself to this? 

Everyone else is recommending that we proceed with the law, 
providing for increased fees, but not make any substantive changes. 
And I wonder if you'd care to comment. 

Mr. Wysocki. I'm glad you added it all up. Because I wouldn't 
want to make the comparison between the intelligence of us at the 
table. 

Yes, I think there is. When you talk about soft fruits and vegeta- 
bles, coming out of say Florida, or California, and things that are 
bought on an FOB basis, as best available and the quality of lettuce 
can change from today to tomorrow. And you can have a rain- 
storm. It can get the produce muddy. You can have heat and all 
these kind of things. 
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Then you have another item — onions and potatoes are called 
hardware items. They're more durable. They have more durability. 
And they're primarily sold on a delivered basis. 

And that might be one of the keys we can unlock here. Maybe 
we should have a separate standard for delivered sales as far as ac- 
ceptance, and a separate standard for FOB sales. 

That might be something that we could look at and do, and 
maybe that's the correct place to do it. 

The other part is, that because of the changing nature of vegeta- 
bles grown, say, in an area, again, like California and Florida. And 
Fm not real familiar with that, but I think I'd be supporting in it. 
Most buyers have a man on the ground that is looking — and 
they're not necessarily buying U.S. No. 1 all the time; they're 
buying best available, again, to keep that store shelf full. 

They're not necessarily buying by a strict grade. On the other 
hand, potatoes are stored. In my area we can store them for 10 
months, and we can guarantee the delivery, and we're gone. 

They do not have to have the expense of a buyer in the area. 
They rely on somebody with a PACA license such as myself to 
guarantee them delivery. 

They use to try to input that. Some of the major chain stores had 
an on-the-ground buyer. They found it confusing and expensive. 

They rely upon reputable shippers to perform that function for 
them and deliver. You can do that with a hardware item on a de- 
livered basis. 

And I think that's probably what'U knockout a lot of problems. 

Mr. Emerson. Mr. Graves, do you care to comment? 

Mr. Graves. Mr. Emerson, most of my grapefruit is sold and is 
not looked at by the buyer at the source. Again, the buyer in that 
instance depends upon the quality of shipment. 

One thing in all of this, PACA currently is a guideline. It's a law 
that defines how the business practices will work. And it leaves a 
certain amount of running room. 

In the chairman's introductory remark, he referred to produce as 
being a fair trade item. And I refer to it as something with very 
little regulation and subsidy. 

In all of this, we cannot tighten down the regulations so tightly 
and so fine tune them to where we end up with a regulated com- 
modity. There has to be that room left in there for the man with 
the better service and the better quality and the better operation 
to be able to deliver to the consumer. 

That way the consumer will be able to get the best possible prod- 
uct on the shelf. Competition is what puts that product there. We 
have to leave that running room in there for the competition to 
work. 

Mr. Emerson. Thank you. Mr. Stroh. 

Mr. Stroh. Just one quick comment on the issue of the advisory 
committee. I resurrected some notes from one of the last advisory 
committee meetings I guess that was held. And just let me read a 
sentence of the purpose of the advisory committee. 

This industry advisory committee was formally established on 
January 10, 1963, under the authority of Executive Order 11007, 
provisions of the administrative regulations act. Department of Ag- 
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riculture, for the purpose of advising and counselling with the De- 
partment on the administration of the PACA. 

This formal committee is an outgrowth of a similar informal 
group appointed by the Department which held its first meeting in 
1958. Areas of consideration of the advisory committee are broad in 
nature, covering all aspects of the administration of the act, includ- 
ing licensing, handling of reparation cases, and disciplinary action. 

It goes on to say that it was established on a 2-year basis. I think 
what s important in that statement is that, first of all, it was an 
ongoing kind of thing, but reestablished with the appropriate au- 
thority after a 2-year period. But it was not dealing with a loaded 
gun at the head of the committee. 

I think because it was ongoing that the kinds of things where 
there may be differences were discussed, and in fairly calm and 
fairly reasonable terms. We didn't arrive at a situation where 
somebody wanted to bring amendments, as in the case which we 
may be talking about here today, bring additional amendments to 
the bill that we're seeking support of. 

So I think that if we're to talk about the potential for establish- 
ing that kind of a committee, that perhaps the guidelines be simi- 
lar to the way it was established in 1963. 

Mr. Emerson. Thank you. Mr. Mclnerney, did you wish to com- 
ment? 

Mr. McInerney. Mr. Emerson, I was just going to follow up on 
the comments of sales out of the States of California and Arizona 
are also on an FOB basis, and in many instances, on the ground 
inspectors did not determine the quality of portions that are in- 
spected. 

But most importantly, under the current regulations, over the 
years through an education process, by holding seminars with the 
assistance of the PACA branch, seller members of our organization 
have been educated about what is in the act right now that can 
benefit them so that they can understand their rights and reme- 
dies, so when they do get into a dispute at contract destination, 
they have available to them the ability to make a proper decision 
on what to do with that disputed load of fruits or vegetables. 

Over the years fine tuning has occurred to the act, most recently, 
in 1984 with the trust regulations. I think over the years with the 
assistance of United Fresh Fruit and Vegetable Association, when 
specific issues have arisen, that has been the form where a organi- 
zation or a specific group has come to United, identified the prob- 
lem, and all of industry has been able to have a dialogue about it, 
its impact, and then reach a resolution to either move forward with 
legislation, or retreat and come back with something else. 

So just for the record, I thought Fd indicate that there has been 
an ongoing process where there is dialogue in the industry if there 
are specific needs for amendments, and that since 1930, the act has 
not lain dormant, since that time, but rather, that there has been 
dialogue on it. 

Mr. Emerson. Thank you. Anyone else care to comment? Thank 
you, Mr. Chairman. That's all of my questions. 

Mr. Panetta. Thank you, Mr. Emerson. Thanks to all of the 

members of this panel. Your testimony has been very helpful, and 

n, I appreciate your taking the time to make your presenta- 
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tion. We look forward to continuing to work with you to see if we 
can move effective legislation in this area. 

Thank you. 

Tm going to call the next panel up, and then what we'll probably 
do is go ahead and vote since this is probably a vote on a rule. I 
suspect that today we will have a number of votes. Because we're 
in session only 2 days this week, we manage to get a lot of votes 
when we come back. 

The next panel is comprised of the following individuals: Mr. 
Leonard Kreinces, general counsel of the New York Produce Trade 
Association, from New York; Mr. Alan Siger, president of the Con- 
sumers Produce Company from Pittsburgh, Pennsylvania; Mr. 
Robert Schwarze, president of the National Food Brokers Associa- 
tion; Mr. Thomas Zaucha, president of the National Grocers Asso- 
ciation from Virginia; and Mr. Bruce Gates, director of Govern- 
ment relations of the National-American Wholesale Grocers' Asso- 
ciation, also from Falls Church, Virginia. 

If you will all take your position at the witness table, we'll again 
have a small adjournment for purposes of voting. 

We have a vote on the rule, as I suspected, on military base clos- 
ings. We will resume at 12:10. 

[Recess taken.] 

Mr. Panetta. The subcommittee continues its hearing on H.R. 
4694, relating to the PACA law. I've previously introduced the final 
panel to present testimony in today s hearing, and would appreci- 
ate it if Mr. Kreinces would proceed with your testimony. 

All the witnesses' testimony will be made a part of the record, 
and you may either read it or summarize it as you wish. 

Mr. Kreinces. 

STATEMENT OF LEONARD KREINCES, GENERAL COUNSEL, NEW 
YORK PRODUCE TRADE ASSOCIATION, INC. 

Mr. Kreinces. Thank you, Mr. Chairman. I appreciate the invita- 
tion to be here today. 

I am general counsel to the New York Produce Trade Associa- 
tion, which is comprised of the commission merchants, the receiv- 
ers, the wholesalers, who have been referred to in much of your 
testimony today, who do business in the New York City Terminal 
market, in Hunts Point, in the Bronx, which is the largest terminal 
market there is. 

I am writing and saying to you that I'm authorized by the asso- 
ciation and also by those terminal markets in Boston and in Phila- 
delphia to express our support for the bill to increase the license 
fees before the subcommittee. 

We in the terminal market regard the fresh fruit and vegetable 
branch of the Department of Agriculture, which processes all 
PACA claims and trust notices, as a partner in the legitimate pur- 
suit of our clients' business. 

We know that since the inception of the trust provisions of 
PACA, that the Department of Agriculture has been inundated 
with claims, and that the Department has done its best to process 
all claims, and to protect the interests of all persons sought to be 
protected by PACA. 
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My remarks apply not only to Washington, but to the regional 
office with whom the terminal market deals, and that is, in New 
Brunswick, New Jersey. 

The congressional intent is foimd in the code wherein Congress, 
in enacting the trust provisions in 1984, had indicated that they 
felt it was a burden on interstate commerce in terms of some of the 
practices in the perishable agricultural commodities business. 

We urge upon the subcommittee the fact that PACA is of im- 
measurable help to all businessmen who deal in fresh fruits and 
vegetables, because it encourages fair trading practices throughout 
the produce industry. 

Because of the perishable nature of the commodity, those persons 
who buy and sell such commodities depend on the good faith of 
those with whom they are doing business. TTie produce business is 
by definition financially hazardous, because the commodity is 
highly perishable. 

PACA protects each of the parties from unfair and fraudulent 
practices when purchasing or selling produce. It enforces market- 
ing contracts and insures bond pa3mient. 

PACA has been the fair trading standard for the produce indus- 
try since 1930. And it was only with the advent of the trust provi- 
sions in 1984 that the Department of Agriculture has engaged in 
the enforcement of the concept, which forms the underpinning of 
the produce industry. 

It is only through the issuance of a license that the work of the 
Department of Agriculture can be done in dealing with dealers, 
commission merchants, brokers, growers' agents and shippers, all 
of whom handled the commodity. 

The terminal market at Hunts Point and those terminal markets 
in Philadelphia and Boston from whom I have authorization to rep- 
resent the views set forth today, require the protection of the De- 
partment of Agriculture, and as such, heartily support the increase 
of all fees as set forth in the proposed bill H.R. 4694. 

Congress has stated that it is contrary to the public interest to 
enter into any arrangements which violate the strictures of PACA. 
My experience is unusual insofar as the enforcement of this statute 
is concerned, as the attorney for the association. 

Since I have been in court in the last several years, in Federal 
courts, not only in New York City but also in Boston, to enforce the 
rights that PACA gives to the trust claimant, we know that the 
Secretary of Agriculture is empowered to commence his own pro- 
ceedings. 

His own proceedings lie in the injunctive process, to enjoin dissi- 
pation of trust assets. The statute also affords to the trust claimant 
the right to seek his own lawsuit, his own cause of action, in the 
Federal courts. And that's extremely important. 

Because this is not an action only for goods sold and delivered. 
This is an action based upon a trust situation wherein, and I beg 
forgiveness if I appear to be lecturing, but it is very important for 
you, Mr. Chairman and members of the subcommittee, to realize 
how intertwined the entire produce industry is in terms of the en- 
forcement process. 

I have heard testimony today by very honored members of the 
profession whose business it is to engage in this trust process. I am 
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more the end of it in terms of litigation, in terms of seeing the re- 
action of Federal courts to this statute. 

The importance in doing that is that Federal courts look upon 
PACA as a remedial statute, as a Federal remedial statute. Unlike 
every other remedial statute, it sought to benefit a broad segment 
of the public, because the broad segment of the public is the con- 
sumer who is ultimately benefited by actions of everyone from the 
shipper down to the receiver. 

The reaction of Federal judges has been unanimous in terms of 
formulating a body of law from all over the country. No pronounce- 
ments as yet from anything higher than the district courts, the 
Federal district courts. 

But putting together and formulating a body of law which con- 
vinces, absolutely convinces, those who deal in the process of the 
growing, shipping, selling, purchasing, consumption of perishable 
agricultural commodities, that the Government is looking in, and 
that the Government is very interested in looking at the industry. 

Although the securities industry, in my mind, is so well regulat- 
ed as ours is. In this regard, I have found in my own experience, 
and I speak for 82 merchants in the market, that in dealing with 
the Department of Agriculture, and the fresh fruit branch and 
PACA, that the seminal effort that is made is made through the 
Department of Agriculture. 

It is only with the Department of Agriculture that we in the ter- 
minal markets can function with our people and with our custom- 
ers. This is vital to the shippers that are here today, and to the 
shippers throughout the country. 

Because there is wonderful talk about 40 days from receipt or 30 
days from receipt, and 10 days due, and so forth. If the people with 
whom we deal are less reliable than we are, are less financially 
stable than we are, and I must say, the shipper has every right and 
the grower has every right, not to care about the financial stability 
of our customers. 

So we must care about the financial stability of our customers. 
There's a joke in the market that people can walk through termi- 
nal markets after they come from a cemetery, and they get a name 
from somebody on a tombstone and say that's who they are, be- 
cause that is the way credit is extended. 

Some of the comments here today in terms of exempting that 
group of people who come through the gates of terminal markets 
and seek to purchase produce is something that would wreak havoc 
upon the entire system. It would flow from our end right into the 
shippers' end. 

Being in the trenches, so to speak, as far as the litigation aspect, 
the enforcement aspect, in tandem with the Department of Agricul- 
ture, I can only say to you, at that approach, the exemption, in- 
creasing exemption, is something that would take away a large 
body of persons from enforcement; it would take away a large body 
of persons who right now know and realize that there is PACA, 
and they must adhere to some license situation. 

I've also heard reports concerning the inspection process that 
there should be a numbers-of-hours within a certain period of time, 
receipt of merchandise, wherein inspection should take place. 
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Again, at the risk of lecturing, I can only think of Holmes' admo- 
nition that the life of the law is experience and not logic, and the 
experience of having 8 hours as Mr. Wysocki has mentioned today 
as prima facie evidence — I don't know in all due respect whether 
the appreciation is there of what that means; that means that that 
is sufficient to support a claim of any shipper that if for some 
reason there is not an inspection within 8 hours, or if there is one, 
that that is the end of the case, and it's up to the other side to 
rebut that. 

I would say you need inspectors at every phase of the terminal 
market. You would need inspectors, Federal inspectors, at every 
hour. Here we're talking about increasing fees just to cover the 
PACA process. Can you imagine the increase of fees to cover that 
process? 

So the entire mix is such that what should be looked at is the 
fact that from our point of view, from the wholesalers, from the re- 
ceivers point of view who receive these products, which are not 
products after 2 weeks are gone, which have no life itself, which 
turn to veritable soup in 2, 3 weeks, that we can only have the 
strictures of PACA to help us in telling the world and anyone else 
who deals with us in the produce business that they must watch 
their Ps and Qs, that bankruptcy is never an answer for them, that 
bankruptcy would prevent them from coming back into the indus- 
try because of the debarment process, and tifiat they must alwa3rs 
respond to financial stability to which we ourselves respond. 

Again, I thank you for the opportunity of being here today. 

[^e prepared statement of Mr. Kreinces appears at the conclu- 
sion of the hearing.] 

Mr. Panktta. llbank you very much. 

Mr. Siger. 

STATEMENT OF ALAN SIGER. PRESIDENT. CONSUMERS PRODUCE 

CO-, INC 

Mr. Siger. Mr. Chairman, Mr. Elmerson, my name is Alan Siger, 
and Fm presad^it of Consumers Produce Company of Pittsburgh, 
Pennsylvania, and three other related firms, all separately licensed 
under the Perishable Agricultural Commodities Act 

FtrsI lei me thank you for giving me the opportunity to testify 
b^ore the subcommittee tod^. The PACA is obviously is enormous 
importance to the luroduoe industry, and to me personally since I 
use the PACA in my work, and because I recently chaired a PACA 
task fwce for the United Fresh Fruit and Veg^^aUe Association. 

Odlecti¥^, the companies I r^pres»it function as a fuU-Une dis- 
tributor, reoriv^-, jobber, commission merdiant, broker, and food 
serrice siqHdi» to Pitt^boi^ and areas within ISO-mile radius. 

(kir sales this year wOl be in excess of $40 nuUioa. My purpose 
todaor is to siq^porl tLBL 46H» and to oomm^Hid yoo, Mr. Chairman, 
Mr. de la Gana, and your ccdkagues wiio introduced the legislation 
to increase license fee cntuQgs for doing sol 

In m^ qpinioD the UJS. D^partmetit of Agriculture has made a 
convincing case for needuig the additional revenues. The PACA is 
wuf^ the mosfc important law governing the fresli produce 
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try, and it is a law that has worked well from its inception in 1930, 
through the trust provision amended in 1984. 

It has been remarkably successful in interjecting good, responsi- 
ble business practices into the marketing of fresh fruit and vegeta- 
bles, and in addition, since 1984, at securing pa3mient during 
produce transactions. 

In preparing this testimony I went back through the files and 
among other things, found a 1981 letter from then-Secretary of Ag- 
riculture John R. Block to the Congress. 

In it he said, and I quote: Prior to the enactment of the PACA, 
produce sellers and buyers were disadvantaged in conducting their 
business, because unethical operators use unfair and fraudulent 
practices for personal advantage. 

Without this law, the inability to compete would return because 
unfair trading practices would again burden the marketplace, end 
quote. 

Well, Mr. Chairman, the same is true of the produce industry in 
1988. The PACA does function very well, and the only footnote I 
would attach to Mr. Block's letter of 7 years ago is that substantive 
amendments to the act, made without due and careful deliberation, 
might well undermine this very effective legislation, and that 
would be most unfortunate. 

I would ask that there be no amendments to the PACA other 
than the license fee increase requested by the Department and sup- 
ported by the produce industry. 

I am aware that a number of potential amendments have been 
discussed. But as one who has lived with and worked with the 
PACA closely for many years, it is my opinion that such amend- 
ments would be premature. 

In the interests of brevity, I won't go into detail on these issues, 
but I would like to spend just a minute with the proposal to 
exempt retailers from license requirements. 

Such an exemption would not, in my opinion, be in the best in- 
terests of the produce industry. Retailers are an essential, critical 
component of the industry. Should they be exempted, injured grow- 
ers, shippers, dealers, and others would be left with no way short of 
the courts to recover damages. 

According to the USDA, since 1984, when the trust provisions of 
the PACA were implemented, 37 retailers have been reported to 
the Department as insolvent. They owed produce creditors nearly 
$18 million. Trust claims were covering almost $4.5 million, and 
produce debts were received. To date, about $2 million has been re- 
covered for growers, shippers and dealers. 

The claim by some that retailers who buy primarily from li- 
censed, cooperative wholesalers need not be licensed is not a valid 
one. I sell many retailers on a direct basis, including those that 
belong to cooperative buying organizations. 

Without protection under PACA, both my company and my 
grower-shipper-suppliers would be dealing in the blind. 

It is a mistake to think that retailers do not benefit from the 
PACA. They do. They receive benefits under misbranding and mis- 
representation program, so they can expect to receive the quality 
products that they order. 
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They are under the act assured that they will receive product 
that meets contract terms. They can pursue damage claims against 
shippers who fail to deliver, and they can receive contract advice 
under the PACA counselling service. 

We've been busy here today discussing the interest of govern- 
ment in various segments of the produce industry, and that is how 
it should be. But it seems to me it is valid to ask whether the inter- 
ests of the consuming public are being met imder the terms of the 
PACA. 

I believe the answer is a most emphatic yes. Consumers in this 
countrv have the opportimity to purchase from the grandest array 
of fresh fruits and vegetables possible anjnvhere in the world. Our 

Eroduce is of very high quality. It is abundant. It is nutritious. It is 
ealthful, and it is certainly £^ordable. 

In significant part, this bounty is attributable to the predictabil- 
ity and stability in the marketplace, and that in turn is largely due 
to the PACA. 

I am in my office every morning at 3 a.m., and of course like any 
businessman, I expect countless little problems. I am rarely disap- 
pointed in that expectation. 

But one thing I can be reasonably sure of is that I will be able to 
assure my customers, and they in turn can assure theirs, of a full 
line of excellent produce. 

Please, let's not do anjrthing to jeopardize that situation. 

Again, I thank you very much for the opportunity to be here 
today, and I would be more than happy to answer questions. 

[The prepared statement of Mr. Siger appears at the conclusion 
of the hearing.] 

Mr. Panetta. Thank you, Mr. Siger. 

Mr. Schwarze, from the National Food Brokers Association. 

STATEMENT OF ROBERT C. SCHWARZE, PRESIDENT, NATIONAL 
FOOD BROKERS ASSOCIATION 

Mr. Schwarze. Mr. Chairman and gentlemen of the subcommit- 
tee, my name is Bob Schwarze, and I am president of the National 
Food Brokers Association. As requested by the chairman, I will 
limit nw remarks. 

But first, I would like to thank you for the opportunity to share 
with you today the views of the NFBA members on H.R. 4694. 

NFBA is a national trade association representing approximately 
2,400 food broker companies, which employ over 60,000 employees 
nationwide and overseas. This association is one of the oldest in the 
food industry, having been founded in 1904. 

Food brokers serve as independent sales representatives for man- 
ufacturers and processors of food and nonfood products sold to 
wholesale, retail and food service outlets. As such they are respon- 
sible for the sales and merchandising of the majority of all proc- 
essed foods in this nation. 

NFBA members feel, however, that as frozen food brokers, they 
should not be required to obtain a PACA license. They do not be- 
lieve the intent of this legislation was to include business organiza- 
tions who have absolutely no control over a frozen food and vegeta- 
ble product's price, packaging or handling. 
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As described by USDA and Congress, PACA was enacted to es- 
tablish a code of fair trading practices, covering the marketing of 
fresh and frozen fruits and vegetables in interstate and foreign 
commerce, and therefore, to protect growers, shippers and distribu- 
tors dealing in those commodities by prohibiting unfair and fraudu- 
lent practices among produce dealers. 

NFBA member food broker companies do not control fruit and 
vegetable products' price, packaging, or handling. The food broker 
merely makes the sale on behalf of the manufacturer or processor 
who is already required to purchase a PACA license. 

NFBA members do not take title to product; cannot speculate 
with the product for their own accounts; are not responsible for set- 
ting credit terms, extended to the manufacturers' customers; and 
have no responsibility or authority for assuming credit risks for the 
manufacturer. 

The frozen food broker has absolutely no control over the prod- 
ucts he sells for the manufacturer. The processor establishes the 
price for the product, and the frozen food broker must sell the 
product for that price. 

The food broker is not a collection agent, but rather is a sales 
agent having even less control over the product than the manufac- 
turer's own salaried sales force. 

Yet the manufacturer's salaried sales persons are not required to 
purchase a license, even though they share the same responsibility 
and perform the same function as the food broker. 

In his letter to the Honorable James C. Wright, Jr., Speaker of 
the House of Representatives, requesting House consideration of 
this bill, USDA pointed out that PACA was enacted by Congress to 
prohibit unfair and fraudulent practices such as misbranding, mis- 
labeling, and failure to pay. 

Clearly, NFBA members have no control over such problems. In 
fact, they are not even involved in the decisionmaking surrounding 
these issues. 

As a result, NFBA member food brokers feel they are being pe- 
nalized because they are required to pay for a license, the money 
for which is being used to police an area of the industry for which 
they are not even involved. 

You might ask who has control over the food brokers* operation 
in the marketplace. And the answer is quite simple. The PACA-li- 
censed manufacturer or processor does. If the broker does not per- 
form properly, the manufacturer or processor can and does fire 
him. 

Again, the analogv with the salaried sales person becomes appro- 
priate. If frozen food brokers do not perform, they will be fired, just 
as a salaried sales person would be. 

Mr. Chairman, I am not suggesting that all business firms call- 
ing themselves brokers should be exempt from the PACA license 
requirements. NFBA does not object to applying the PACA license 
requirement to some firms which call themselves brokers. 

If a broker takes title and sells fresh fruit and vegetables or 
frozen products, he should be licensed. 

But we do not feel it is equitable to require licensing of those 
whose operations, by any definition, would not affect the control of 
a fruit and vegetable product. For example, Mr. Boyle in his testi- 
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mony, in responding to questions, specifically stated when referring 
to brokers that capital was needed to perform this function, and 
that he bought, quote unquote, product. 

NFBA frozen food brokers do not need capital to conduct their 
business, and do not buy the product in the sales process. 

Another concern among NFBA members relates to the $230,000 
exemption provision. It is my understanding that the $230,000 
figure has been in effect since 1981, even though the annual PACA 
license fees have been raised during that same period of time from 
$100 to the current $300. 

Applying the same percentage of increase to the exemption 
figure, it would now be $690,000. If in fact NFBA members are to 
be included in the license requirement, we feel they should at least 
be given the benefit of corresponding increase in the license exemp- 
tion figure. 

As you study the facts before you in considering USDA's request 
for an increase in the statutory ceilings and license fees required 
by the Perishable Agricultural Commodities Act, I hope you will 
decide that brokers should not be considered as a participant in 
this program. 

I would like also to add that we would very much be in favor of 
an advisory committee being formed, which you have identified 
earlier, especially if an NFBA frozen food broker was a member of 
that committee. 

Thank you, Mr. Chairman, for the opportunity to express the 
views of the NFBA association today, on this very important issue 
to our industry. 

[The prepared statement of Mr. Schwarze appears at the conclu- 
sion of the hearing.] 

Mr. Panetta. Thank you very much, Mr. Schwarze. 

Mr. Zaucha. 

STATEMENT OF THOMAS K. ZAUCHA, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, NATIONAL GROCERS ASSOCIATION 

Mr. Zaucha. Thank you, Mr. Chairman. 

On behalf of the Nation's independent grocers, the National Gro- 
cers Association would like to express our thanks to you, Mr. 
Chairman, for holding these hearings on PACA today. 

Sound agriculture policy from seed to table really reflects the 
total views of all segments of our industry. And our organization 
would like to go on record as complimenting you and Mr. Emerson 
for your bipartisan, fair, open and objective manner in which this 
subcommittee has dealt not only with the PACA issues but with 
the variety of questions that are relative to a strong agriculture 
policy. 

To that end, I would ask that our complete statement be includ- 
ed in the record today. 

Mr. Panetta. Without objection, it will be. 

Mr. Zaucha. We are here today not to oppose PACA, but rather, 
we do have some reservations about H.R. 4694, in its current form. 

And I would like to summarize in the next few minutes six 
points with you. First, it is important for the Congress to recognize 
that the operations of the PACA program and its license-fee struc- 
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ture have not been subject to any searching congressional review 
or reexamination in more than a decade. 

Yet within that time period, as we have seen, the PACA program 
itself has undergone major expansion in services, regulations, and 
cost. We believe it is only after such a comprehensive examination 
that truly intelligent and fair funding decisions can be made. 

It was back in 1981 that Senator Helms, facing a funding prob- 
lem in the 11th hour of that Congress said, the next time we have 
to deal with the funding issue, we will have a very, very complete 
review. 

Here we are again fast approaching the 11th hour of the 100th 
C!ongress, with USDA coming forward and saying, we need another 
increase in the licensing fee. 

We think that the time still exists to have that full and compre- 
hensive review. 

Second, Congress must face up to the fact that the present infor- 
mational basis for program evaluation suffers from serious defi- 
ciencies. 

For example, based on NGA's request for information, we know 
that the PACA division operates on a manual data base system, 
which deters them from providing the categories of licensees and 
relevant shares of the program funding provided by each category. 

What is even more disturbing is that this information has his- 
torically been provided to Congress, but is not now available. 

How ironic it is that in 1976, the amount of data furnished in the 
public record was substantially more than what we are receiving 
today from USDA. 

Until the relevant government agencies are ready, willing and 
able to produce reasonable information in a reasonable form, a con- 
structive review of PACA dollars will be rendered impossible. 

Such a situation ill serves the food industry, the Congress of the 
United States, and ultimately, the American consumer. 

Third, Mr. Chairman, it will be shown that the PACA program 
as currently structured fails to adequately reflect the actual way 
business is conducted within the food industry. For example, a 
recent survey of the NGA membership discloses that most inde- 
pendent grocers buy directly from their primary grocery wholesal- 
ers, and not directlv from growers, shippers or brokers. 

Our survey results disclose that over 31 percent of the respond- 
ents bought 100 percent of their fresh and frozen fruits and vegeta- 
bles from their primary and secondary grocery wholesalers. 

Another 34 percent bought 95 percent or more from their grocery 
wholesalers. 

And 98 percent of respondents said that they are not receiving 
any benefit from the PACA program. 

And really, that's been one of the crucial questions. In listening 
to the two members of the panel with me today, certainly it makes 
sense in New Jersey for Wakefem, the cooperative wholesaler, to 
have a licensing fee. 

But whether an independent grocer in Nutley, New Jersey, who 
buys his produce through Wakefern should have that licensing fee, 
we don't see the value to that independent grocer. 

In reference to the gentleman from Pittsburgh, certainly Giant 
Eagle, should have a licensing fee. But the relevance for the IGA 
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grocer in Bentleyville, Pennsylvania, who buys his produce from 
Wetterau, the wholesaler, it just doesn't seem justified. 

That question was posed to USDA before when they talked about 
the bankruptcy issue. And we suggested on the bankruptcy issue 
that the triggering device should be at the wholesale level, and 
that necessarily a licensing fee at the retail level would not pre- 
clude covering that independent grocer. 

Today we heard Mr. Boyle say it would place a disadvantage on 
the broker if a retailer did not pay promptly to the wholesaler. But 
again I would disagree, Mr. Chairman, because the broker whole- 
saler relationship has the PACA license and the requirement. 

So under PACA that wholesaler would be required to reimburse 
that broker on a timely basis. And we'll hear more from Mr. Gates 
as far as that wholesale-retail relationship is concerned. 

So four, Mr. Chairman, and we pose the question: It's difficult to 
understand the need for legislation now. If you even look at the 
budgetary figures presented by USDA today, it suggests it's not 
untU 1989 that we have an operating deficit of $89,000, and by 
1990, $410,000. 

But yet you look at the fund balance, and it's still $910,000 or 
enough operating expenses, even as late as 1990, for about 2 
months. 

There are 15,000 licenses. A $50 fee would give you $750,000, 
which is quite significant from the $410,000 deficit that USDA is 
proposing here. 

You look at the amount of income from licensing. It suggests 
that it's going to remain stagnant through 1990. But yet fresh and 
frozen produce is one of the fastest growing areas in the supermar- 
ket. 

Second, the trend is toward fewer but larger grocery stores, so 
more and more are going to be covered under the PACA program. 
So I'm not even sure that the licensing income is going to remain 
stagnant. 

So it brings us to five. And that is, we would certainly suggest 
that time is of the essence, but there is time available for us to do 
the necessary research and conduct the necessary studies to arrive 
at a more equitable progressive licensing system. 

The concept of an advisory committee, to have that done, seems 
to make a lot of sense. I know the grocers have learned a lot more 
today from this hearing from the various commodity groups. 

I think we have more of a basis of understanding than I thought 
before this hearing. I think that makes some sense. 

Finally, Mr. Chairman, if in the interim there is still a need for 
some form of increased fees or funding to USDA or PACA, again, 
we would endorse the concept of a $10 or $20 users fee. We've 
made that point in our testimony. 

Thank you again for the opportunity for the distribution sector 
to present its views today. 

[The prepared statement of Mr. Zaucha appears at the conclusion 
of the hearing.] 

Mr. Panetta. Thank you, Mr. Zaucha. 

Mr. Gates. 
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STATEMENT OF BRUCE A. GATES, DIRECTOR, GOVERNMENT RE- 
LATIONS, NATIONAL-AMERICAN WHOLESALE GROCERS' ASSO- 
CIATION 

Mr. Gates. Thank you, Mr. Chairman. Tm Bruce Gates, director 
of Government relations for the National- American Wholesale Gro- 
cers' Association. 

I am pleased to have this opportunity today to present NAWGA's 
views on a subject of substantial concern to NAWGA's member 
companies. 

Briefly, N AWGA is a national trade association comprised of gro- 
cery wholesale distribution companies, which primarily supply and 
service independent grocers throughout the United States and 
Canada. 

Our 400 members operate nearly 1,200 distribution centers na- 
tionwide, with a combined annual sales volume in excess of $65 bil- 
lion, accounting for roughly one-third of the Nation's grocery 
supply sales. 

Nearly all of NAWGA's member companies offer, as a part of 
their product mixes, fresh and frozen fruits and vegetables to their 
retail and food service customers. Most, if not all of our companies, 
would be classified as dealers under the PACA's provisions, and are 
so licensed, as required by section 3 of the act. 

NAWGA estimates that its member companies collectively sell in 
excess of $7 billion worth of produce annusdly. 

NAWGA's member companies have been dutiful if somewhat 
silent participants in the PACA program. Thus it is with sincere 
concern for the health of both the PACA and the industry it pro- 
tects that I respectfully submit NAWGA's view that both would be 
disserved by rushing to approve an increase in the statutory license 
fee ceilings without first carefully analyzing the PACA program, 
its administration, and the effects of some of its provisions on the 
produce marketing industry. 

There is little disagreement among those of us involved in the 
produce industry that the increased cost of administering the 
PACA has risen faster than anticipated, largely due to a much 
larger than expected number of trust notice filings. 

However, the rate of increase in the number of filings has gone 
from over 100 percent in 1986 to an estimated 16 percent this year. 
Given the good health of the food distribution industry, and the in- 
creased use of streamlined accounting procedures, NAWGA be- 
lieves that the problems which serve as the basis for trust notice 
filings will not continue to increase in number. 

Furthermore, in his letter to the Speaker, upon transmitting the 
requested increase in the statutory ceiling on license fees. Deputy 
Secretary of Agriculture Peter Meyers states: We believe the cur- 
rent license fee will provide sufficient revenue to operate the pro- 
gram and maintain a reasonable reserve through fiscal year 1989. 

Recently it has come to our attention that significant data which 
could be used in analyzing the efficacy of the PACA is unavailable, 
only partially available, or available only as a result of a laborious 
review of printed material. 

This lack of data on the program's performance makes difficult 
any immediate assessment of the program's effectiveness. NAWGA 
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believes, for example, that a large number of trust notice filings 
are made as a preventative or precautionary step by shipper-grow- 
ers who are acting carefully to preserve their rights under the 
PACA*s trust provisions. 

NAWGA asserts that the most desirable recourse for the commit- 
tee at this point is to consider immediately legislation which would 
establish an advisory committee to review several issues related to 
the PACA and its administration. 

Such an advisory committee should be composed of representa- 
tives of each type of licensee, of representatives of the appropriate 
congressional committees, and of the PACA branch chief. 

The advisory committee should be charged with presenting a 
final report as soon as practical, and certainly by some date prior 
to midyear 1989, allowing enough time to implement any modifica- 
tions it recommends before the adjournment of the first session of 
the next Congress. 

The advisory committee should be given wide latitude in the 
scope of its investigation, but should be required to review: the op- 
erations of the PACA program, including its information process- 
ing capabilities, staff size, and responsiveness to changing technolo- 
gy and procedures in the industry; the effectiveness of the statuto- 
ry requirements for the timely filing of trust notices; the desirabil- 
ity of a modest filing fee for trust notice filings. In this respect 
NAWGA believes that a filing fee would be an appropriate means 
of raising revenue from those who benefit from the program, and 
that a filing fee would serve as a disincentive to filers of frivolous 
claims; and the desirability of exempting from the PACA's licens- 
ing requirements retailers, regardless of total produce sales 
volume, who purchase all or a majority of their produce from li- 
censed wholesalers. 

Mr. Chairman, in summary, I would emphasize NAWGA's con- 
tinued commitment to the PACA program, and to the vital indus- 
try it protects. 

At the same time, however, I emphasize NAWGA*s firm opposi- 
tion to any increase in the statutory ceilings on license fees until 
such time as the program is thoroughly reviewed by an advisory 
committee. 

Again, I thank you for the opportunity to appear before you 
today, and would be happy to answer any questions. 

[The prepared statement of Mr. Gates appears at the conclusion 
of the hearing.] 

Mr. Panetta. Thank you, for your testimony. I appreciate the 
time youVe put into it, and the guidance that you've provided the 
subcommittee. 

Let me ask Mr. Schwarze, about how the broker situation oper- 
ates. In my own mind I was trying to define the difference between 
a broker and a wholesaler. 

I take it, in this instance, a broker is someone who deals with 
frozen foods and package goods as opposed to fresh fruits and vege- 
tables, is that correct? 

Mr. Schwarze. The NFBA member broker would be those people 
who deal primarily in package goods and perform the function of 
whatever a direct sales person performs. 
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The only difference between a direct sales person and a broker is 
that, as far as the NFBA is concerned, the tjrpe of brokers we're 
talking about here, because there are several different kinds of bro- 
kers, but the brokers that Tm referring to here merely act as the 
sales agent for a processor or a manufacturer. 

They do not take title to any of the merchandise. All thev do is, 
they get a percentage of what their net sales are. And that s nego- 
tiated between them and the manufacturer. 

Mr. Panetta. So that I understand how a broker operates — when 
a broker sells goods to a retailer, the retailer pays the broker? 

Mr. ScHWARZE. No, sir. 

Mr. Panetta. Is that right? In other words, the retailer pays di- 
rectly to the manufacturer? 

Mr. ScHWARZE. The manufacturer, that's correct. 

Mr. Panetta. So essentially then you're basically in the role of 
an agent? 

Mr. ScHWARZE. Well, there are different types of agents. But all 
we do is, we're the facilitator. 

Mr. Panetta. But do you handle the check? 

Mr. ScHWARZE. No, sir. 

Mr. Panetta. You don't handle the cash? 

Mr. ScHWARZE. No, sir. We go in, we make our presentation to 
the buyer. If the buyer buys, he gives us the order, normally. We 
then in turn take that order and send it to the manufacturer for 
the invoicing, for the shipping, for the collection process. 

Mr. Panetta. If you screw up on the order, though, I take it that 
legal action would be brought against the broker, not the manufac- 
turer, nor the processor? 

Mr. ScHWARZE. I don't understand what you mean. 

Mr. Panetta. I'm trjdng to figure liability here, because that's 
really what PACA is all about. If the broker, for some reason, 
either misrepresents the quality of the product, or the amount 
that's to be shipped, is the broker liable in that situation? 

In other words, does the broker assume the protection of the 
person he represents? Is the legal action brought against the manu- 
facturer or is it brought against the broker? 

Mr. Schwarze. I believe the legal action would be brought 
against the manufacturer. 

Mr. Panetta. So a broker really doesn't assume any responsibil- 
ity then whatsoever? 

Mr. Schwarze. I would say, no, from the standpoint of liability. 

Mr. Panetta. You're moving in your seat, Mr. Kreinces. Do you 
agree with that? 

Mr. Kreinces. May I respond? 

Mr. Panetta. Sure. I'd be interested in your response. You're an 
attorney. 

Mr. Kreinces. Yes. As an attorney, there are certain instinctual 
gut reactions. 

Mr. Panetta. Of course you list all the parties. 

Mr. Kreinces. Yes. You know what's on our desk about sue the 
blank. 

But as far as that's concerned, whenever there's any person, firm 
or corporation, any as we call it in the law juridical entity, who is 
in the process of purchase or sale, whether it's cars or refrigerators 
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or perishable agricultural commodities, there's exposure and 
there's liability. 

Whose agent is the food broker? Is he the agent of the retailer? If 
he's the agent of the retailer, and the retailer is the principal, then 
he must and owes to his principal a fiduciary duty to do the best he 
can. 

If he's the agent of the manufacturer, likewise. 

However, who is the payor? As you very aptly said, Mr. Chair- 
man, PACA is all about liability, like the Magnuson Act is about 
products liability. 

As far as the retailer is concerned, who is the one who is paying? 
I can think of no more anomalous situation where everybody is li- 
censed, the retailer is licensed, but the broker isn't, and isn t sub- 
ject to the same Federal statute that the other parties to this trans- 
action are. 

That's why I may have moved in my seat at the responses to 
some of the questions. We have some common law questions in 
terms of liability, but PACA, as I said in my opening remarks, has 
to touch and impact upon everybody to the transaction. 

I understand the efforts on the part of those here to exempt 
themselves from that process. Frozen fruits and vegetables are de- 
fined in the statute as those that are frozen in their original state. 

Of course, when you have different forms of frozen foods, it's a 
question of whether PACA covers it. But the original frozen foods 
and vegetables must also be part of the process in view of the large 
volume of transactions that occur. 

Mr. Panetta. Mr. Schwarze, what percentage of the brokers are 
you aware of that are required to get a license? Do you know how 
many of your number are required to get a license at the present 
time? 

Mr. Schwarze. Probably— I don't know the exact number. Just 
thinking back through the number, because most of our brokers 
are what we refer to as full service. They represent frozen, canned, 
nonfoods, et cetera. 

I would say probably about 60 percent of our members are in- 
volved in the frozen food industry. 

I would like to make one additional point concerning the last 
question; and that is, we do not take legal title to the product that 
we sell, and therefore, we do not have liability as a result of that, 
to my knowledge. 

I'd like to add just one other question also, and that is in the 
area of representing processors who deal in produce and vegeta- 
bles. That is, our members represent manufacturers who take that 
product, and they freeze some of it, and they put the rest of it in 
cans. 

We perform the same function on the can side as we do on the 
frozen side, yet there is no requirement whatsoever to have a li- 
cense on the canned side. 

Mr. Panetta. Let me make a couple of comments. First of all, 
my understanding is and I'd like to have the Department just nod 
on this, about 2 percent of the revenue on PACA comes from bro- 
kers? Is that correct, Mr. Boyle? 

Second, I don't want this to reduce itself to a law school class, 
but my recollection of this area of the law is that even though title 
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may not rest with the broker, if the broker is in fact an approved 
agent for the manufacturer, and the agent in some way either mis- 
represents the quality of the goods that are shipped, that there is 
liability that would flow to the agent as well. 

I think there is some responsibility here, just the mere fact that 
the title doesn't rest with the broker doesn't exempt you from li- 
ability. 

If Tm wrong, I will have law professors comment on that. 

Was there someone else that wanted to comment? Mr. Siger. 

Mr. Siger. Yes, if I may, Mr. Chairman, I am neither a lawyer or 
a trade industry executive, but one of our four firms is Consumers 
Brokers Services, Inc., and we are a pure broker. We do not take 
title to product. We bring buyer and seller together. We bring 
terms together, payment terms, price terms, shipment terms. 

If we do not fulfill our responsibilities as a broker, and we incor- 
rectly bring buyer and seller together — if we don't fulfill our re- 
sponsibilties as a broker, we are then liable and we can lose our 
licenses for that. 

It's part of the chain. There's a domino effect in this industry, 
starting with the grower and ending with the retailer. And if you 
pull out any link in that chain, the whole thing crashes to the 
bottom. 

Mr. Panetta. Mr. Zaucha, I think it's fair to say that everyone, 
regardless of their position on the various implementations of the 
PACA law, that everyone concurs that the PACA law plays an im- 
portant role in terms of the food chain in this country? That's kind 
of a premise we have to work from. 

Mr. Zaucha. I don't want to sound like I'm contradicting myself. 
I think as an industry we certainly agree with that. But also if you 
look at the end of our testimony we have some independent grocers 
who reflect their views of PACA as it impacts independent grocers. 

But as an industry 

Mr. Panetta. That's my question, really, is as an overall indus- 
try. 

Mr. Zaucha. By all means. 

Mr. Panetta. Assuming that as a basis, and I think that based 
on the testimony we have heard, that that is a legitimate basis, say 
that the industry for better or for worse, in fact has become de- 
pendent on the PACA law to ensure that there is trust and good 
faith in the trading and bargaining that goes on perishable com- 
modities. 

The problem I'm faced with is that if the administration is cor- 
rect, and if the numbers are correct, and if we don't provide an in- 
crease we could have a program that would be in deficit or worse, 
that they would be unable to respond to the claims that are filed 
for some reason. I would assume that it's also everyone's view here 
that we don't want to jeopardize the program itself. 

And if that is the case, if no one disputes that we have an impor- 
tant program and we don't want to jeopardize it, then I guess the 
question is, how do we go about reforming it and protecting it at 
the same time? 
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That, I think, is the issue that is being presented to the subcom- 
mittee. It is an important one, and one that I hope we can try to 
find a resolution to. 

I don't think either Mr. Emerson or I or the chairman of this 
committee or the members of this committee want to be in a posi- 
tion where for whatever reason, we have put this program in jeop- 
ardy. 

And that is at the heart of what we are dealing with today. 

Mr. Emerson. 

Mr. Emerson. Thank you, Mr. Chairman. 

Mr. Zaucha, it is my understanding that there are 3,000 retail 
entities licensed under PACA, representing a total of some 32,000 
retail branches. 

Based on information from the publication. Chain Store Guide, 
there arc an estimated 6,100 business entities with a total of 
155,000 retail food outlets, presently handling sales of over $300 bil- 
lion annually. 

Sales of fresh and frozen fruits and vegetables are reported at 
$18 billion a year. Now about 70 percent of the 6,100 outlets are 
terms as supermarkets, with half, or 3,000, purchasing more than 
$230,000 worth of fresh and frozen fruits and vegetables yearly, 
and therefore, required to be licensed under PACA. 

You have expressed the concern that retail food stores don't re- 
ceive benefits from PACA commensurate with the license fee cost, 
which is currently $300, and I wonder if you would expand on that. 
Do you have some detail, or some anecdotal circumstances to 
report to us, that would bear on why perhaps these fees should be 
somewhat mitigated? 

Mr. Zaucha. Yes, sir, Mr. Emerson. And just by way of respond- 
ing also to Mr. Panetta*s comment, that I think indeed we are here 
looking for the most efficient way to provide a sound funding pro- 
gram for PACA, and in that regard, would like to also include our 
letter to you, Mr. Chairman, of July 1, that reviews the informa- 
tion gathering exercise that weVe been undertaking with USDA, 
including the Freedom of Information Act. 

Mr. Panetta. Without objection, that will be made a part of the 
record, as an attachment to your prepared statement. 

Mr. Zaucha. There are about 30,000 supermarkets classified as 
retail entities that do over $2 million of business. And I would sug- 
gest to you that all 30,000 of those supermarkets do in excess of 
$230,000 in fresh and frozen produce. 

Of that number, and what we're talking about is not the retail 
community in general. We're talking about the independent sector. 
The independent sector is those entities described as having 10 
stores or less, privately owned companies, who our survey results 
show, the vast, vast majority buy their fresh fruits and vegetables 
and frozen product directly from a wholesaler, a wholesaler which 
is a total service wholesaler, as represented by the National-Ameri- 
can Wholesale Grocers' Association. 

It would be the Wakeferns in New Jersey, the Wetteraus' in Mis- 
souri, the Certified Grocers and A.M. Lewises of California. 

And that's really the entity that we've been talking about as far 
as NGA is concerned. And we've argued that in the event that an 
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independent grocer buys that product from a wholesaler, there is 
little merit to have a licensing fee. 

And in questions posed to USDA, they talked about bankruptcy. 
And as we suggested to you, there's not been one example of a 
wholesaler who has gone out of business because a retailer didn't 
pay a produce bill. 

And the illustration that USDA has used of Associated Grocers 
of Colorado really has no basis in fact whatsoever to do with PACA 
or the produce program. PACA could not have done anjrthing to 
save Associated Grocers of Colorado. 

Two, we say, well what about a retailer that's slow in paying to 
the wholesaler? The wholesalers say, don't give us that benefit. We 
don't want our retailers to be under the PACA licensing fee in the 
wholesale-retail relationship. 

USDA came back and said that it would impact negatively on 
the broker. But yet, as I think our testimony pointed out, that as 
long as the broker and the wholesaler are covered by the licensing 
fee, PACA would enter into it, and the broker would be protected. 

So the serious question that we have is the relevance of inde- 
pendent grocers who in fact buy the vast majority of their produce 
and frozen food product directly from a wholesaler and not from a 
grower or a grower-shipper or a broker. There's just not justifica- 
tion for that licensing fee to be there. 

As we have suggested to Mr. Panetta, in those instances where 
even smaller entities go direct, then there should be some fee basis 
to be arrived at, and that's why we think there is time to arrive at 
a total formula. 

Mr. Emerson. It's my impression that PACA is a rather simple 
law. It's been rather uncluttered with 58 years of operation now. 
All segments of the industry share in the cost burden in a general, 
not-too-specific way. 

The net end result has been that we do have great confidence in 
the food chain, as it were. 

Now, half of the retailers are currently covered by the act. We 
might, if we do a very, very thorough review here, find — I'm not 
suggesting that this would occur — but we might find that maybe 
all of the retailers should be covered by the act. 

Certain exemptions have been provided by, I think, what was a 
common sense determination; not some specific calculated determi- 
nation, but a common sense determination of what's a reasonable 
level of burden to a given retailer. 

I don't see, given what is involved here in terms of the dollars 
that this industry represents, that $300 fee with a potential of 
going to a $500 fee, is an unconscionable burden to bear. We might, 
if we review this too closely, if we want to get very, very specific, 
we might wind up spreading that burden further in such a way 
that it would be considered, at least for the smaller retailers, to be 
unfair to them. 

What I'm suggesting is, given the simplicity of the act, do we 
really want to fine tune this law to the level of determining its ab- 
solute direct impact on every retailer? 

I think if we got into that area of lawmaking, we might find that 
we were laying on a level of regulation that in and of itself would 
be cumbersome. Don't we want to keep it rather clean and simple? 
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Mr. Zaucha. Oh, I think we do. Of course any time you raise 
questions, you always run the risk of getting more answers than 
you sought out to answer in the first place; I agree with that. 

Mr. Emerson. Precisely. 

Mr. Zaucha. I also agree with you, I think your description of 
the PACA program, it represents pretty much a sound insurance 
policy. I would agree with that point, too. 

But No. 3, 1 guess Tm getting an education here too, in listening 
to the various witnesses prior to our testimony today, there appear 
to be a heck of a lot of basic questions surrounding PACA, and how 
PACA can be improved for the betterment of the industry. 

I guess I have no problem raising the questions based on that 
principle, Mr. Emerson. I also have no problems in the position 
that weVe taken in the relevance of a licensing fee to the inde- 
pendent sector of the grocery industry. 

No question in my mind that the $230,000 volume level is a very, 
very arbitrary one, and you look at the growth of frozen food and 
fresh fruits and vegetables, that's why the convenience store people 
are concerned about this legislation. You have three or four con- 
venience stores, and with the amount of increased volume that 
you're looking at in these two areas, they too can come under cov- 
erage of the PACA program. 

My colleague here on the right from the food brokers said that if 
we looked at the correspondmg exemption level, it would be up 
close to $600,000. And I guess that's another valid question. 

But the real one, from 1984-85 we went from 5,000 to 50,000 com- 
plaints; projected 60,000 complaints. And whether Mr. Stroh is cor- 
rect that technology is going to stabilize it, and the mail services 
are going to get better or not, I'm not going to comment on that. 

But what percent of those complaints involve independent gro- 
cers, the Roger Dierbergs of this country? We know we account for 
23 to 24 percent of the budget of PACA, but how many complaints 
are we the source of? 

And that has really been the basis of our question to USDA. Who 
are the licensees? What are they paying in the way of license fees? 
And let's look at those 50,000, 60,000 complaints, and who are the 
culprits? And let's develop a licensing program based on those cate- 
gories. 

Mr. Emerson. You refer to Dierberg's, for example, and I happen 
to be very familiar with that operation; as a matter of fact, I trade 
there when I can. 

Given the magnitude of that operation, really magnificent oper- 
ation that it is, I'd be surprised. Id be anxious to hear from Roger, 
if he feels that a $3,000 or a $5,000 fee which would be the maxi- 
mum that he would have to pay isn't a pretty good insurance 
policy on ensuring the adequacy of the food chain, ensuring the 
confidence in it, and the wonderful supply of fresh produce that is 
available to us through Dierberg's markets. 

Mr. Zaucha. I'm sure Mr. Dierberg would agree with you that 
we should ensure confidence in our agricultural system. I'm not 
sure that Mr. Dierberg would agree with you that this can take 
place through increasing his fee from $3,000 to $5,000. 

But I know in principle, and of course Dierberg's I think is indic- 
ative of a progressive independent operator today who features 
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produce. And that's one of the things that I think needs to be 
placed in the record today; that we are at a period of time in the 
agribusiness that you see the closest, strongest — despite — and 
that's why I really have questions about the complaints — you have 
the most aggressive, progressive system of promoting fr^h fruits 
and vegetables that weVe seen in a long time. 

And associations working in conjunction with the Produce Mar- 
keting Association and United Fresh Fruits and Vegetables Asso- 
ciation, and the various commodity groups, it's a plus time in the 
industry. And I think all that reflects a total commitment to 
ensure that confidence that you'd like to instill. 

Mr. E2MERSON. Let me ask you another question. What is a com- 
plete review of the funding mechanism? What in your view would 
be adequate? What would be an adequate review? 

You indicate that we're acting on a lack of data; that we don't 
have all the facts at hand. I rather suspect that we've grown up, 
that the law has grown up, grown into the state in which it exists 
today, because along the way everyone thought it was operating 
pretty well, and there weren't any serious complaints levied 
against it. 

Now your industry in particular indicates that we're acting on 
inadequate data, and I'd like to have you expound a little bit on 
that. 

Mr. Zaucha. Again, I will share with you the summary letter to 
Mr. Panetta, that I think maybe we've already provided to your 
office, that summarizes the requests that we made of USD A. 

Basically, I think we're looking at two basic areas. One, there are 
apparently seven licensing areas. Information we got back from 
USDA had two specific ones, and a third one called others. 

Well, in that others happens to be, let's say, MacDonalds. Mac- 
Donalds today is the biggest purchaser of fresh produce in this 
country. Now whether MacDonalds and Dierberg's should be 
paying the same licensing fee, I'm not sure that's equity, or equita- 
ble. 

Mr. Emerson. Let me interject. You know if we had some sliding 
scale here of fees based on gross sales or even net sales, I could see 
where there might be a conflict between Dierberg's and MacDon- 
alds. But we're talking about a maximum fee of $5,000 on either 
one. I don't think either Dierberg's or MacDonalds would have too 
much objection to that $5,000 fee, providing there was some reason- 
able benefit entailed. 

And I think given the confidence factor, it is certainly worth 
$5,000. They're both big and profitable organizations. 

Mr. Zaucha. Given the size disparity between a MacDonalds or a 
Kroger or a Safeway compared to an independent operator that 
necessarily, I'm not sure that they should both be paying the same 
fee. 

Second, and I think this is the other area of information that we 
requested from USDA, and that is the nature of the complaints. I 
go back to the point that I was making, that today, the program is 
being funded 24 or 23 percent of the program, is being funded by 
the retail community. 
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But of that amount, how many of the complaints, the 50,000, 
60,000, really relate to retail grocers? And especially, independent 
retail grocers? 

Mr. Emerson. I think that is a legitimate question, and I think 
we can readily get the answer to that. 

Turning if I may to Mr. Gates, you indicated that we're rushing 
to approve reauthorization also without adequate detail. To the 
best of my knowledge, I think I can speak for the chairman and 
myself when I say that weVe been under the impression that this 
law has been operating without any major quarrels with it. 

We find that the retail food industry may have some quarrels 
with it. At no time do I recall — of course we have not had oversight 
hearings, and perhaps periodically we should have oversight hear- 
ings for PACA — but we would be receptive at any time to specific 
complaints about PACA being lodged with us which would give rise 
to our having an oversight hearing. That has not occurred. 

So Fm somewhat puzzled as to why, when we come down to the 
wire, and it is time to reauthorize the law, that all of a sudden 
we're hearing about the inadequacies of it, when I feel that we 
probably would have been responsive or receptive to any com- 
plaints within any particular point in the timeframe going back 
over the last 7 years. 

And I would welcome your comment on that. 

Mr. Gates. Just as any Member of Congress who is asked to vote 
on a tax increase in an election year knows, complaints generally 
become more frequent and more vocal about a program when an 
increase in funding or financing is proposed. 

Mr. Emerson. We don't pass tax increases in election years. Rev- 
enue enhancement. 

Mr. Gates. The wholesalers as participants in the PACA pro- 
gram have traditionally been content to participate in the pro- 
gram, financing a large portion of it, even while apparently, ac- 
cording to the limited data we have from USDA, serving as the 
plaintiffs for a large number of the complaint filingjs. 

It's always been an issue that's been simmering in the wholesale 
sector. It's begun to reach a boiling point now, both because of the 
requested ceiling increase, and because of what appears to be in- 
creased activity on the part of the PACA administrators in seeking 
out new sources of revenue through increasing the number of li- 
censees, particularly among the retail members of our industry. 

We have had complaints just recently from our members, one in 
particular that's been badgered repeatedly by PACA officials, who 
have demanded that our member supply them with a list of his 
retail customers, and the volumes of produce he's selling to each of 
those customers. 

This particular wholesaler has about 1,600 retail customers. Ob- 
viously, he's declined to cooperate in the absence of some legal in- 
vestigation being conducted by PACA. 

Those are the sorts of unintended burdens placed on the whole- 
saler by the PACA program. You mentioned the nominal fee, and 
we agree that the fee is not necessarily the main issue here. The 
cost of the program are of the burdens associated with the pro- 
gram, particularly with respnect to the retail licensing question. 
From a wholesaler's perspective, if you've got 1,600 retell custom- 
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era, and if a mcgority of them are smaller independent customera, 
they look to you for answers. 

When they get a letter from PACA, they t)rpically will call their 
wholesaler firat to ask why they've been contacted. In many cases, 
they have never heard of the program. They may or may not know 
that the wholesaler does participate, or is licensed by PACA. So 
they'll turn to the wholesaler for answers to the question. 

I think the issue here, with respect to the retailer licensing ques- 
tion, is that the benefits being derived by the retailera are not in- 
creasing in number. In other words, it's not the increased level of 
service from PACA for retailers that's causing a need for a fee in- 
crease at this time, or at a time in the very near future. It's the 
number of trust notice filings that continues to increase that's 
causing the need for increased revenue. 

If that's the case, then all we're saying is, rather than just 
simply increasing the ceilings and the fees being paid, take a look 
at the trust notice filings. Why are they increasing? Is there some 
way that we can go in there and fix the system to reduce the 
number of filings? 

Mr. Emerson. I think another factor may be that given the mag- 
nitude of the industry, all the way from producer to retailer, there 
has been growth. 

The Department has indicated that they've had to have more 
employees for enforcement purposes. A basic premise of the law is 
that the operations of the law must be covered by users' fees or in- 
surance or whatever you want to call it. That probably has some- 
thing to do with it, the growth. 

Also, there have been complaints about the fact that the Depart- 
ment can't produce readily available computerized information. I 
expect the user fees may have to go up again when we put the com- 
puters in the Department. Because I would imagine, given the dis- 
cussion relating to that point, Mr. Boyle is probably actively con- 
sidering it at this very moment. 

What I'm saying is, one thing leads to another. 

Mr. Gates. Would that we had experienced a 38 percent growth 
in the sales of produce last year, when the fee was increased 38 
percent. I think Mr. Zaucha would agree that we would be very 
happy with that situation. 

It s our feeling that a very small percentage of the reason for the 
fee increase is the growth of the industry. Certainly the industry 
has grown, and that's a good thing. We've participated in that 
growth, and we certainly encourage it. 

But I would be very surprised to find out that the growth in the 
industry was responsible for the need. 

Mr. Emerson. I think also advancement in technology has some- 
thing to do with it. I think the fact that the fax machines have 
been added, that there is a quicker turn-around time now. I think 
that adds to it. 

I think there will come a levelling off period. I suppose what I'm 
questioning is, is this law so fallacious that it really needs to be 
totally reexamined for its fundamental efficacy? 

Or has it worked pretty well for 58 years, and with a little tin- 
kering here and there, could we cure the problem? 



Digitized by 



GooqIc 



64 

Mr. Gates. Fm sure Mr. Siger would be pleased to know that 
John Block now is president of NAWGA and continues to support 
the PACA program, and would certainly endorse the comments 
that we have presented here today. 

And we would agree that you don't have to go in and make huge 
changes to what, as you point out, is a very simple law. In fact, 
we're proposing in this case to make it even simpler by eliminating 
some of the licensees for you. 

Mr. Emerson. Well, you're proposing to open it up, and whether 
we're eliminating licensees or adding to them is still an open ques- 
tion. 

One further question, last question. You referred to badgering by 
the Department. Is it really badgering? There's a difference be- 
tween a simple request for information and harassment and badg- 
ering. I'm just curious and interested. 

Mr. Gates. Mr. Emerson, I wish that I had that member with me 
here today. Because I can't use the language that he used in de- 
scribing the situation. 

Any time that you have a government agency, I think, coming in 
and asking for a list of your customers and asking for what is very 
proprietary information is a bad thing, and is something to be 
avoided if at all possible. 

And we feel, as wholesalers feel, that it is so to be avoided that 
we would accept what would obviously result in an increase in the 
cost of the program to ourselves to exempt our independent retail- 
ers who are buying the produce from us. 

The wholesale industry is a service industry. We do everjrthing 
possible to serve retail customers, even doing things at times that 
are very costly to ourselves, and may produce very little short term 
benefit. But in the end, we feel it's part of the business. 

We don't like to see retailers who needn't be covered by the li- 
censing provisions being forced to be covered. 

Mr. Emerson. Thank you. 

Mr. Panetta. Thank you. Did you want to ask Mr. Boyle any 
questions? 

Mr. Emerson. I have two quick questions I would like to ask Mr. 
Boyle. I will make it very brief. 

Mr. Panetta. Before you leave the table, let me make a com- 
ment. What we have in this country, and what makes it great, is 
the food family. If you look around the table here, you've got the 
grocers, you've got the brokers, you've got the wholesalers. 

You've got the shippers; you've got the producers. Maybe the 
only group that's not here are the farmers. Since I raise walnuts, I 
can include myself as the farmer. 

The fact is you've got every part of the food chain dependent on 
the other. Frankly, the grocers aren't worth very much unless the 
rest of the food chain is stable. That's the bottom line. 

You aren't going to sell groceries in your store unless you've got 
a stable industry, both with regards to the farmers and the produc- 
ers and the shippers and everybody else that's there. 

I mean, this is a little bit like a highwire act. The fact is that the 
person at the bottom can't say that the major responsibility lies 
with the people that are holding on to the ropes on top. 
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The fact is, everybody depends on the other. To that extent, ev- 
erybody bears a responsibility. The only way you have a secure 
food family system in this country in which everybody is playing 
their role is for everybody to play their role. 

When you start pointing fingers at other segments of the food 
family and saying it's their job, or it's their responsibility, and we 
don't want to have a part of it, even though you benefit from it, 
that is when we begin to start going at each other's throats, and 
that's when we begin to undermine the structure that has made 
our food chain in this country the greatest in the world. 

So that is, it seems to me, the major responsibility that all of us 
face, to try to keep that family together, because there is no way 
you're going to be able to make this thing work if you don't rely on 
everybody that plays a role in it. 

And having made that speech, I want to thank all of you at the 
table for the testimony that you have provided, and for the help 
that you provided the subcommittee in trying to deal with this 
issue. 

Mr. Boyle, I think Mr. Emerson has a couple of questions. 

Mr. Emerson. I want to get affirmation on a particular point 
here. 

Back in 1976, I understand that information was requested con- 
cerning PACA, requested by Members of Congress, and was provid- 
ed to us within a four week period. 

I understand that similar information has been requested recent- 
ly, and that most of it has been provided to the inquiring parties, 
but that additional information will be forthcoming from USDA, 
additional information that you've been unable to provide because 
it requires a manual search of your files. 

My understanding is that you are endeavoring to be fully cooper- 
ative in providing that information. And I'm just wondering if I am 
correct in that assumption? 

Mr. Boyle. Yes, you are. I believe we are being fully cooperative. 

Mr. Emerson. No information is being denied anyone? There 
may be a question about timely response because of your lack of 
computers and it requires a manual search, but you are fully re- 
sponding to everyone's request for information? 

Mr. Boyle. I believe so, yes, Mr. Emerson. 

Mr. Emerson. The other question I would have for you, is there 
any rationale for which the brokers should not be included in the 
coverage of PACA? Where they should be excluded? 

Mr. Boyle. No, Mr. Emerson, I do not see any rationale for ex- 
cluding them. Even in the instance where a broker is merely a con- 
duit, a product and terms of the product, and as Mr. Schwarze indi- 
cated, not responsible for the grade and quality as directly as the 
manufacturer is. 

Under PACA he still has very precise obligations to deal honest- 
ly with his customer, the wholesaler or retailer, as well as provide 
to his supplier, the producer or the processor, accurate information 
about the terms of the sales; timely accounting for the product 
being sold; the price at which it was being sold; providing the 
return to the producer or the supplier. 
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All of which is required of him under P AC A regardless of wheth- 
er he takes title. Now if he takes title, it becomes a much more 
significant interest in the distribution chain. 

But even for the food brokers who don't take title, they are a sig- 
nificant part of PACA, and we need access to their information, 
and the people who buy from them and supply them depend on the 
requirements of PACA. 

Mr. Emerson. Thank you, Mr. Chairman. 

Mr. Panetta. Thank you, Mr. Emerson. Thanks to all of those 
who have testified at this hearing today. 

The subcommittee will be marking up H.R. 4694 on Tuesday 
morning. Hopefully, between now and then as a result of some ne- 
gotiations, we may be able to arrive at a resolution of the differ- 
ences that exist on this issue. 

My interest is in protecting the security of what is a very impor- 
tant law in the perishable agricultural commodity area. That's our 
first priority, and our first responsibility. 

I think all of us recognize that that responsibility has to be met. 
Hopefully, everyone can work together to try to arrive at that goal. 

And aLso, that we try to meet the legitimate concerns that have 
been made. We do have a law. It's a law that affects an area that's 
been in existence for awhile. It does need to be looked at based on 
the modern technologies that have now been developed, and the 
changes in practice that have taken place in the business commu- 
nity over the years of this law's existence. 

But there is no reason at this point to say that we don't need a 
law. There is every reason to say we need it in order to try to pro- 
tect, as I said, the food family that is so essential to this country. 

Having said that, those who wish to submit statements will be 
allowed 10 days. The hearing record will be open for 10 days for 
those who wish to submit statements or testimony. 

As I said, all statements of the witnesses will be made a part of 
the record. If there is any additional material that you wish to add 
to the record, let us know. You will have 10 days for purposes of 
including that additional material. 

Mr. Emerson. Mr. Chairman, I ask unanimous consent to include 
in the record a letter to Chairman de la Garza from Deputy Secre- 
tary Peter Myers bearing on the subject. 

Mr. Panetta. Without objection, that was done. And with that 
the subcommittee is now adjourned. 

[Whereupon, at 1:40 p.m. the subcommittee was adjourned, sub- 
ject to the call of the Chair.] 

[Material submitted for inclusion in the record follows:] 
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StatoHnt of J. Patrick Boyla, MninUtzator 

Agricultural Narkating Servlcaa, Utaltad Stataa 

DepartBBnt of Agrioulturar bafoca ttaa 

SubOQBBdttaa on Dcaoatlc Narkating, OonaiaBar Relatiom and 

Nutrition, OcBBdttaa on Agrioultora 

Utaltad Stataa Houaa of netoraaantativaa 

R.R. 4694 

Jtily 7, 1988 

Mr. Chalxnan and Ifcai-wiri of the Ocaadttaa: 

We very nich appreciate thla opportunity to appear before your Ocaadttee 
today to present the Department's views on H.R. 4694, a bill to anand the 
Feriahable Agricultural Ocnmodities Act (PACA) to inczeaae the statutory 
ceilings on license fees. A ooo B| )a n ying ne today are John Flanagan, Chief of 
the PACA Branch, and Ken Vail of the Office of General Oounael. 

The Departamt of Agriculture strongly supports enactment of H.R. 4694, 
which would inczeaae the statutoory annual liownsp fee ceiling fron $300 to 
$500, the fee ceiling for each branch operation in exoeaa of nine fron $150 to 
$300, and the total aggregate fee ceiling fzan $3,000 to $5,000. 

For almost 60 years, the PACA has provided the fruit and vegetable industry 
%»ith a code of fair trade, and it continues today to play an increasingly 
significant role in the buying and selling of our nation'a fruits and 
vegetablea. 

The current fee ceilings were enacted aa an a aieni ih iB nt to the 1981 farm 
bill. Since then, the Department has inczeaaed the fee frca $180 in 1982, to 
$216 in 1986, and to $300 in 1987. The need for fee increases in 1986, and 
again in 1987, «as due in large part to the 1984 aaendnenta to the PACA which 
authorlaed a statutory trust prugram to assure pa y men t to sellers of fresh 
fruits and vegetables in the event of a buyer's delinquency or financial 
ineolvency. While this provision has protected nearly $500 million worth of 
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aooounts veoaivables sinoe its lnplfnntiitlm in latts 1964, it ham also 
lxicx<BBS6d the wodcloBd and optmtlitg costs of ths EMCA pkdqjebbu 

BBC^ Badnggoupfl 

BMA, ariginally enacted in 1930, aids in the enfocoesBot of ocxitracts fear 
naxketiiig fresh and fxosen fruits and vegetables in interstate and fbceign 
oonneroe* (tader the Act, all cmmission ■erchants, bcokers, and dealers, 
including certain retailers and pcccesscrs, are required to be licensed. This 
license to trade under the Act nay be suspe n de d or revoked if the licensee 
engages in unfair trading practices, such as failing to deliver in accordance 
with ccsntract terns, d e str o y ing without reasonable cause any lot of pcoduoe 
received on consignnent, failing to pay pcosfitly, or for aisbcandlng or 
■i sr epresenting the grade, quality, or state of origin of fruits and 
vegetables. 

Persons engaged in the hnsiness of buying and selling fruits and vegetables 
in interstate or foreign oi i Bieme who suffer injury because of a licensee's 
failure to abide by its con tra c tu al obligations can file a orsylaint with the 
Departnont for recovery of dansiges. Sucii dilutes are nost often settled 
infomally through negotiation with BMA officials; however, when infoonal 
settlesient cannot be reached, the injured party is afforded the opportunity to 
file a focnal orsylalnt. If the Secretary issues a reparation aw g d ordering 
pay g nt and the aw g d is not paid or anp'^^*^ to the courts within 30 days, the 
lic en s e of the violator is aubosBtically su s pended. 

At the tarcscinL tine, there are approKiflately 15,600 licensees — peying an 
annual cost of $300 per license, plus $150 for each fixB or branch operation in 
eoBoess of nine, not to cyoood $3,000 in the a y gie g ate — generating pr ogr a si 
revenue of $5.5 Billion per year. 
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SinoB txnMlttal of the DepartnRt's pcqpoaal in Ijfte HfKil, ne have tttken 
a cloMT looic at oiir fanding altnaticn. At that tine it mm felt that there 
would be soffident pixicpra i opetatln^ revenues through FY 1989* HoMBvery upon 
further e»Bilnatic» %fe find that the p rogr a m will be operating at a deficit 
level before the end of Fiscal Year 1989 if the license fee is maintained at 
the current level. M o reo w er, the relatively modest VUCh rooorve fund, %ihich is 
statutorily limited to 25 per cent of the projected budget for the next 
following fiscal year or 3 months* operating reserve will be further depleted 
and service to the industry will have to be curtailed. (Exhibit I of sy 
testimony shows projected incone and expenses for the years 1988r 1989, and 
1990.) 

WCK Level of Activity 

Although the nunber of licensees has remained relatively constant the last 
3 yearsr the woricload of the EACA taranch has inoxeased substantially. For 
eoonple, routine trade inquiries to the EACA branch cliabed from over 29,000 in 
1985 to more than 38,000 in 1986, and the nunber of reparation actions 
involving contract disputes has inoxeased 28 perce nt since 1984. During 1987 
alone, the Departnent handled over 3,400 reparation ceses infomally which 
resulted in recovery of more than 311 millicn for the pcoduoe industry. 
Disciplinary con^plaint filings have inoxeased over 200 pe rcen t during this 
4-year period — fron 100 in Fy 1984 to 318 in Fy 1987. Similarly, the nunber 
of audits conducted pursuant to EACA investigations has been incxeasiag, fron 
1,800 in 1984 to 2,100 during this past year, m 1987 we had to suspend the 
licenses of 63 firms for failing to pay reparation eMards issued against them. 
Fosnal proceedings, on the other hand, resultsd in cedars on 700 cases that 
netted peynent to injured parties approaching almost 99 adlllon and iiynsinj 
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wtllnwMlng and iiniliiitiii wanotUxm on all r — pc n a lbly -oo Bn e cta d IndlvidnBla. 
HoMBvarr the most aignlfloanb area of inoaaaad reaponaiblllty and gEOHtfa 
within the nCh daring this period haa resulted frcai the i^pIoMRtatlon of the 

BBC^ ttust Revision 

At industry's reqaast 4 years ago, Ooncpneas ascnded the VUCh to astabliah a 
statutory trust designed to protect all fruit and vegetable sellers against 
sloi^-pay and no^tay prolaleBB. Since its laplwapintatiop in T i ixmitmr 19B4, the 
fruit and vegetable industry has filed more than 100,000 trust notices «diich 
far surpassed the Departnent's original expectations of about 5,000 per year. 
ApproadjBBtely 43,000 of those notices were filed in EY 1987 and based upon the 
level of activity we have seen the first half of this fiscal year, we expect in 
eoBoess of 50,000 trust notices to be filed in EY 1968 — more than ten tisBS 
our original annual projections. 

BnactBBnt of the trust pcovision has pRMdded greater stability and 
protection to the fruit and vegetable industry by esEsarking the buyer's 
produce~*related assets to p^f pocoduoe aocounts ^Aen tdwy ocbb dse. Vo effect 
the trust, sellers are required to pre s erve their rii^its thrrwjh tiaely wr i tten 
notice to debtors within 30 dsys of p at ymt default and by filing notice with 
the Secretary of Agrioultnre* Moreopver, if a business failure ocoors, pocoduoe 
creditors who have preserved their trust rltg^its are given a priority poaition 
&r paysent in bankruptcy proceedings. 

Mr. Chalnwn, the BMA statutory trust has afforded an oapreoedenbed Istwel 
of proteoticn to the fruit and vegetable Industry, having retnmsd to ttiat 
industry scsb $490 ailllon In aoooonts zssoeivBblas slnoe its inniptinn. Nose 
than $24 ailllon of thU tmawit has been r s oow ace d frcn ban kruat and 
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lxi8olv«nt fiXHB and rsturned to cvadltocs. A CUlfocnlB tenkr a lacMreil 
cxedltor of a BMA lioanaecr reontly retiinwd almomt 91 ■Ulion in trust 
Mifti to firuit and vegetaible g qpplJgCT. In additionr another $15 ■illinn in 
PACA-pcotected assets is currently pending before bankruptcy courts. 
(Exhibit II of ny testimony oiqpares fiscal year filings since inception of the 
trust aiWMlnRnt and actual and projected filings for Fiscal Year 1988, 
including funds recovered.) 

At pcesentr the FMCA is operating with 50 technical personnel^ located in 
five regional offices throughout the countryr who this year will process 
50,000 trust notices protecting $200 million worth of fruit and vegetable 
salesr handle over 3,500 reparation cases, conduct in eaooess of 2,100 audits, 
and handle 300 disciplinary actions. 

This degree of produce industry reliance upon FMCA danonstrates its 
importance as a nariGeting tool and worthMhile service. Yet, such service does 
not ccne without a cost, particularly with the dranatic increases in FACA 
activity in the last 4 years. 

Based on our current budget projections, the FACA pr ogr a si will be operating 
at a deficit level in add-to-late EY 1989. If %ie are to continue to maintain 
the current level of service and the protection to the industry which BAA 
offers, it will be necessary to adjust the license fee next year to avert a 
red-ink funding situation. In the absence of a fee increase, service will have 
to be reduced. It is, therefore, imperative that %ie have thQ statutory 
authority in place this year to effect a fee increase in a tinely manner. 
Assimring our current workload remains relatively constant over the next 4 or 
5 years — unlike the drmmatic increases %ie have eacperienoed in the last 
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4 years — %ie telleve the t ato p oeed license fee oelUngs will pcovide siif ficlsnt 
inocse to opentte the piTuji'it throuQ^ Rf 1995* 

Mr. Chaizmiir %«e believe the DepartsiBnt has enecdsed wise and {xudent 
judgpnent in its jiaplcmentation of any fee incxeasesr and I wish to assure the 
OcBsdttee that it is our intent to oontinue to do so. He, there fo re, urge your 
favorable and timely oonslderation of this proposal. This concludes ny 
statenent. My associates and I will be glad to respond to any questions the 
OcBsdttee may have. 

&diiblts I and II 
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STATEMENT OF 

WESTERN GROWERS ASSOCIATION 

BY 

MATTHEW M. McINERNEY 

VICE PRESIDENT, MARKETING SERVICES 

Mr. Chairman and members of the Committee, my name is 

Matthew M. Mclnerney. I am vice president. Marketing Services, 

for Western Growers Association (WGA) , Irvine, California, 

WGA is an agricultural trade association founded in 1926 and 
currently represents some 2,600 members in California and 
Arizona, of which approximately 1,400 are growers, shippers, 
and sellers of fresh fruits and vegetables. WGA grower/ shipper 
members produce approximately 50% of the fresh fruits and 
vegetables consumed in the United States. 

My views today also reflect the position of the Florida Fruit & 
Vegetable Association, at the request of Mr. George F. Sorn, 
Executive Vice President. 

My testimony today is offered in support of H.R. 4694, a bill 
which would eunend the Perishable Agricultural Commodities Act 
(PACA) of 1930 to increase the statutory ceiling on license 
fees. 

The PACA is industry sponsored, industry financed, and 
administered by the United States Department of Agriculture's 
Agricultural Marketing Service. The PACA has contributed 
immensely to orderly and fair marketing practices for the fresh 
fruit and vegetable industry. 
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Since the inception of the PACA in 1930, the Act has proven 
beneficial for the entire fresh fruit and vegetable industry 
and continues to be a cornerstone in providing equity and 
preventing abuses on transactions conducted in interstate 
commerce with perishable fruits and vegetables. 

As others will testify today, the necessity for this 
legislation deals with the reported projection by the USDA's 
Agricultural Marketing Service that the AMS PACA Branch will be 
in a critical funding situation in 1989 if the current maximum 
statutory license fee of $300 is not increased. This annual 
PACA license fee provides sellers/buyers involved in the 
day-to-day marketing of fruits and vegetables with a qualified 
and reliable regulatory agency on which to depend for guidance 
in the complex and risky marketing of perishable commodities. 

Needless to say, it would be catastrophic to our grower/ shipper 
members should the necessary increased funding mechanism not be 
in place to allow for the continued uninterrupted 
administration of the PACA. 

I am personally familiar with the working operation of the PACA 
in my capacity as vice president of Western Growers 
Association. Our function is to assist grower/ shipper members 
in the handling and processing of PACA complaints that 
occasionally arise in the fast-paced seller/buyer relationship. 
The PACA with its established system of branch offices 

Page 2 
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throughout the United States is a necessary vital link to 
offering the entire industry a non-biased resource for the 
review and discussion of disputed contracts, thus allowing for 
prompt and timely settlements. 

It is with assistance of the PACA personnel that the vast 
majority of these disputes in a seller/buyer relationship are 
almost always settled on an informal basis. This formula for 
finalization normally occurs from the industry's belief and 
perception that the PACA staff is knowledgeable and proficient 
in their duties of administering the Act. 

Should this current level of service be interrupted or scaled 
down due to insufficient funding, it would have a negative 
impact on the entire fresh fruit and vegetable industry. 

Therefore, I would respectfully request the favorable 
consideration of H.R. 4694 by the Committee. 

Mr. Chairman, thank you for the opportunity to testify in 
support of this important legislation. 
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TESTIMONY 
of 
ROGER J. STROH 
PRESIDENT. UNITED FRESH FRUIT AND VEGETABLE ASSOCIATION 
before the 
SUBCOMMITTEE ON DOHESTlC KAlULEriHG, CONSUMER RELATIONS AND 
NUTRITION 
COMMITTEE ON ACRlCULTmE 
U.S. HOUSE OF REPRESENTATIVES 
H.R. 4694 
July 7, 1988 

Mr. Chairman, members of the subcommittee: I am Roger J. Stroh, 
President of the United Fre^h Fruit and Vegetable Assoc Lac ion. I want to 
thank you for giving u* the opportunity to testify here today ^ becausB 
the legislation before you In of great iffipartance to the produce 
industry United 1m th* national trade Association repreaentlng fresh 
produce and our 2,500 THeaLbers account for apprdx Irately SO percent of 
the fresh fruit and vegetables comae r daily warketed In this country. 
United' s nenberfihip comprise a all faceta of the industry, incltiding 
growers, shippers vholesalera, brokers and retailers. 

I am pleased to appear before this eubcomiiittee today to testify in 
support of H.R. 4694, %fhich would raltie license fee ceilings under the 
Perishable Agricultural Commodities Act to $500 from the current $300 
for the basic license to $300 from the current $150 for branch 
vperatlons in excess of nine and from $3,000 to $5,000 the maximum 
Aggregate fee for all branches combined. 

Since 1^50 vhen it became law, the PACA has served the produce industry 
extremely well. It has, as vas Intended, eatabll^hed a code of fair 
trading practices that has mlnlDilzed instances of fraud and abuse and 
provided needed stability- In our Industry we have many grower /shippers 
who cocistantly deal with customers located hundreds even thousanda of 
miles away. The nature of fresh produce is such that It must be marketed 
Immadlataly upon harvests There is little time to make credit checks, to 
determine whether a customer Is in financial trouble, and such trouble 
can coae up very quickly. There Is vlrttially no opportunity to store or 
warehouse goods near the point of sale, and no quick means of 
ascertaining the current financial condition of many of the customers 
dealt with each year This was, and remains a fundamental problem in 
produce dealing which was central to the passsge of the PACA nearly 60 
years ago. The tatutory trust provisions of the law, added in 1984, 
have helped to assure payment In cases of default or financial 
insolvency According to the Department, since 9B4 over 103,000 trust 
actions have been completed, returning over $500 million to creditors. 

However since beginning operation tn Deceoiber 984, trust notice 
filings have Increased steadily and are projected at 50,000 this fiscal 
year. Obviously, thera are exists associated with administering the 
PACA. Trust filings are not the only activities \inder the act that have 
increased in recent years. According to USDA, routine trade inquiries to 
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the Departaent about th« PACA cllabad to aoro than 38,000 in 1986. Tho 

Tiunbffr of rtpAratlon action* involving ccincracc dlaputas has Increasad 
28 psrcLBnt Alhcti 19BU, Dliclpllnairy conplalnt flllngi liava increased 
fr^B 100 in fUcal 1914 to 111 In ftsCAl 1917. And, th« nuober o£ audits 
conducC«d purviunt to FACA lnVBitlgatlon* juaped fron 1,800 In 1984 to 
1 IDO during chls patc fltcul year. It Is, directly pur. In tha 
IntAretits of the product lndu«tr3r to cry to sniur* that: the Departaant 

{■naifata sufficient reAOurcti to Adstnlstar tht «ct at a full service 
aval for the forse«sbl« futuro 

Authority for license fee increases was last pasted in 1981. At that 
tine, the fe« cap va« raised froa $150 to $300 for tha basic fee. froa 
$50 to $150 for branch*! over nln*. and fron $1,000 to $3,000 for all 
b^anchap coBbln*d, Untcad supported thoaa incrasses. 

¥a are vail avare, Mr. Chalman that m nuaber of aaendaents or possible 
anendaenti to tha PACA. bayond the llcanae fae Increase hav* been, 
discussed In recent day* and veakn. Pur board of dlractori has spent 
aany houn analyzing ■ug.geated changas ve conaldarad racoiH3i«ndlng In 
fact United gat up an industry ?AiCA task force to consider such 
opcioiu UhUa It is appropriate, and Indeed necessary, to continually 
review the F^CA, ue feel It would be best at this tiaa to go forward 
only with a fee ceiling increase. 

Because the PACA has served the produce industry so well, we are 
reluctant to sake changes other than to increase the fee <^*lllng. which 
tha Agricultural Harkatlng Service has deiuanat fated to our board of 
directors la required to nalntaln the present level of services now 
offered under the PACA. We would esk that the eubconatttea proceed with 
the leglelatlon ae It la currently vritten, which think It fair to xay 
treats the propoaad increaa* as an adnlnletratlv* satter Intended alsply 
and solely to assure the funding of a highly deelrabla federal prograo 
While soae of the alterations that have been diecussad nay have appeal 
in the future, they are clearly designed Mora to fine tune the PACA than 
to radicslly alter It. Vhlle I have heard spirited arguaente pro and con 
on these Issues, * hav* y«C to hear anyone suggest that without 
revisions, the PACA would be dooeud or even crippled. 

Ve are hopeCul that tha significant upward trend In trust filitigi^ which 
is In large part responalble for the Departaetit' ft need for additional 
revenue will soon be leveling off. And in fact, there ii reason to 
believe that with eystan etreaoillnlng and »odemizatlon that USIlA 
already has undertaken- -I refer here primarily to the installation of 
PACS oAchineiE In the PACA regional offices --the need for ^coaputer 
generated^ filings will be ainlalxed. If this optinl*tic possibility 
proves out, we will see filings stabilize or, concleveably , decline. 
That would be a large step in the Tight direction. But ve do not yet 
know whether these technological advances will be sufficient to overcome 
program bottlenecks, and that is another reason it would be preaature to 
aoMnd the present legislation Just now. 

I want to once again thank you for this opportunity to appear before the 
subcoaaittee . I would be happy to try to answer any questions you aight 
have. 
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statement of William E. Weeks, Executive Vice President 

Texas Citrus A Vegetable Association 

before the Subcommittee on Domestic Marketing 

Consumer Relations, and Nutrition, Committee on Agriculture 

United States House of Representatives 

In Support of H.R. 4694 

July 7, 1988 



Mr. Chairman and Members of the Committee: 

I thank you for the opportunity to appear before your Committee today In 
support of H.R. 4694 which would allow our Industry to be assessed higher 
annual fees to support the cost of administering the Perishable Agricultural 
Commodity Act. I am here representing the Texas Citrus A Vegetable 
Association whose members grow and ship fruits and vegetables from all of the 
major production areas throughout the state. Through our Association, we 
represent over 400 members who grow approximately 30 different vegetable Items 
as well as citrus. Commercially, our Texas Industry produces over 300,000 
acres of these crops with a value to the grower of approximately 530 million 
dollars which results In a total economic Impact upon our State's economy of 
over a billion dollars. 

The members of our Association use and support the Perishable 
Agricultural Act and we gladly p^y the fees that are necessary to fund this 
program. The PACA was created by Congress through the support of our 
Industry; It Is funded by our Industry, and It provides a service that brings 
a certain order to the manner In which our Industry conducts Its business. I 
tried unsuccessfully to determine how much contact our membership has with the 
Regional PACA office In Fort Worth. We know It's substantial and has 
Increased dramatically In recent years with the addition of the Trust 
amendment. Our Association promotes the PACA and has sponsored numerous 
seminars throughout the State to educate our members on the benefits and 
protection provided by the Act. We publish brochures for distribution 
regarding the PACA. Again, It Is a valuable service to our Industry and we 
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support H.R. 4694 which would allow the fees to be Increased to fund this 
program. 

At the present time H.R. 4694 has one objective and that Is to Increase 
the statutory annual license fee celling. We would oppose any attempt to 
amend this Bill In order to achieve any other purpose. I understand the 
retail grocery Industry, who presently enjoys an exemption for relatively 
small outlets, favors a total exemption for retailers or at least supports 
Increasing the annual dollar volume exemption from $230,000.00 to a higher 
figure. This would. In our opinion, be a mistake and I'll give you an example 
why. Last Spring, Just three months ago, a major retailer was advertising 
Texas 1015Y onions for sale. We knew this was not possible since Texas 1015 
onions were not yet being harvested; therefore, the retailer was obviously In 
violation, knowingly or unknowingly, of the law for mislabeling. The PACA 
office was contacted and It was soon determined that the advertised Texas 
1015Y onions, which bring a premium price, were actually Mexican yellow grano 
onions. Needless to s^, the retailer promptly changed his ad and no further 
violations were observed. This example clearly points out the need for e^/ery 
segment of our Industry, from the grower to the retailer, to have to operate 
under the same rules and regulations to Insure we continue to have fair and 
equitable guidelines under which to operate. 

Mr. Chairman, this concludes ay prepared testimony and I would be happy 
to answer ar\y questions the Committee m^y have. 
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., .11 A *^Ai Fax 703/836-7745 
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TESTIMONY 

of 

J. RICHARD GRAVES. JR. 

b«for« th« SUBCOMMITTEE ON DOMESTIC MARKETING. CONSUMER 

RELATIONS AND NUTRITION 

COMMITTEE ON AGRICULTURE 

U.S. HOUSE OF REPRESENTATIVES 

July 7. 1988 

Good aomlng Mr. Chainuui. Thaxik you for inviting a* to address H.R. 
4694. I aa J. Richard Grav«s, Jr., President of Graves Brothers 
Conpany, Wabasso, Florida. My conpany is a grower, packer and shipper 
of fresh Indian River grapefruit which is shipped under the Tropic and 
Orchltl br&ndt 

Ky pTQducc, fr«4h grapafrutt, obviously falls into category of prod\ice 
irtitch Iw gdvamed by the rul«s and regulations of the Perishable 
Agrldultur^l Cot&aoditiej Ace (PACA) . 

A bit about produce and rha prcduca industry tn s«n«ral . The varket is 
dynaaic and buicAlly free fran cant colt trt «vb sidles. Produce is 
pkrifihable and ItA uA«ful ll.£* i.M r*Iattvely ^b^irt. It Is generally 
■hipped lang dldEAnCAA fat dlattibuttan to 9Mny cu« toner t. The size of 
■ost recelvert greatly eeKps^s the sIka df aomt shippers. Produce 
coEcverts Into caah relativdly eojilly and quiclLly, As you can see, fron 
the nature of the busLnaasH It limregiilacedH pity the poor supplier or 
Dthsr IBS 11 tnteraedlate haivller. 

To bring all of this into perspective for a aoisent take a look at the 
"market" as I see it froa ny apeiBtion down in Wabasso, Florida. Forty 
f Ivs percent of ny thlpiBftnts are □ff^hore Bitports and are covered by 
lectei: of credit and thu* ar« no probl^n. Th« othei fifty five percent 
la shipped to about every «cata In thn union and to every province of 
Canada. Last year ay Kiilei; coBpairy ahippa4 nilltfln boxes and issued 
4,D^0 plus Invoices on a $30.0 BillllDn voluiia of n«l«s tfe have about 
100 cuat Duets all the way froa the largeit chain t-s a vholesalet vho 
takes only 50' boxei week. Liat year ua found it n«c«»Eary to file 
thirty (^0> trust notices for failure to pay. U« al^o were Buicca#jtful 
in, collecting froa a trust filing froa the ptittt year a^tnst * bankrupt 
receiver. A nuabex of years ago before the crt#tion of the "trust 
provisions' under PACA I lost $06,000 in euch c I rcvms tances . 

Hopefully at this point you can iinder stand the reason for the PACA and 
why it is so laportanc to am. Without tha rules and regulations setxtp 
by this law, the produce buainefla vnu.\ii b« sheer chaos These rules 
tend to level the playing field And pirevant one section of 'the industry 
froa *itarclsl.f]j;. undue Influence over another. aa sure you can also 
understand why the threat of changing a law that is working so well for 
all parties is of such concern to ae. 

As you know, PACA under went a aajor change with the addition of the 
"trust" provisions siailar to the provisions under the Packers and 
Stockyards Act a nuaber of years ago. That change necessitated the 
re-education of the industry and the USDA. This re-education process is 
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Still ongoing. I continue to Immtn soaothlng now qui to of ton concomlng 
tho odBlnistrotlon of tho law ovon thoiigh I wao port of tho original 
group that propoaod tho "truat* provialona. 

Vtmt coBca th« quettlan befors you todays hov to pay for all of this? Aa 
Lc ihould: b« » tb* Industry should pay a fair price tot thft uae of PACA. 
Vhlla It directly bfi^ftfica only our Iriidufltry - both luppllara and 
cuatoiun - th» g«nftral public do«ft benefit fron the flow of produce 
1 tenia that la parclally nade poeslble by fACA. The USDA la charged vlth 
the reapt>nslblllty of adnlnlatsrlng the lav. They have detemlned that 
at pre sent tranda an Increaae in feea vlll he neceaaary before the end 
of l9St, The aubject hag received Buch ettenclon and dlBcusslon by the 
Induatry from grower/shipper tc retailer and the consenaua la that the 
Iticreaae Is varranted and should be ertacCad. The coTiaensua of tho 
produce industry alao la not ta further change or amand the law at thia 
tine due to the aaterial changea that vara made only a fev yeara ago and 
the lack of complete aaalmllation by the Industry and the US0A of those 
changea at thla tine. 

A threat by a group of retailers to propose that they bo exemptod from 
FACA regulations Is vary dia orbing to me. Aa a siull supplier currant 
and accurate financial Information a imply la not available Induatry 
publicaciona help but In the produce buslne^c financial health can 
chenge mateflally from one day to another. This fact 1* true for big 
chalna aa veil ea saall chains and wholesalers It is inperatlve that 
l^he lav cover all participants In the Industry so that unsound and 
unscrupulous individuals and organizations can be renovod from tho 
business. To allow one claaa of produce handlera to bo exempt from tho 
PACA vould reduce the leu to s relatively aeanlngless effort. Therefore 
all parciclpanta, large end small p shipper, vftiolesaler, broker or 
retailer oust be covered by the law. 

To allow any amendments other than an increase In foes at this time 
could only weaken tho law and reduce its of f octivonoss . 

In conclusion, I would recommend that tho committee consider tho 
following: 

o Regulations drawn by the USDA must encourage efficient use of 
the lav by Industry. Those regulations should be specific 
•nougjh to prevent some aegpants of the industry from needless 
over- using PACA re suiting In unnecesssry coats. Recently 
"telefax* machines veie Itis tailed by USDA to facilitate timely 
filing of trust notices. Thia, plus parhapa aoma aK>re 
restrictive guldalinas governing the timing of trust filings 
should greatly reduce the volume of such notices . 

o The current facts and trends do indicate tho need for additional 
funds and the increase of the cap fees This Increase Is 
supported by a conaenaua of industry membera If the IJSI3A Is 
ebla to change the trends of the past by altering some of the 
filing procedurea, there may bo no need for them to over levy 
the propoaed cap rates . 

o Tho lav Is working very veil In Its present form and protects 
both the large participant as veil as the small participant. At 
this time no GODpelllng Industry consensus is demanding any 
changes to the law but rather the consensus wants to continue to 
develop it as it exists. 

o To open tho law to amendments would only servo to weaken it. 
Granted it is not perfect, but history has shown that it works 
very well and at no cost to the U.S. taxpayer. 

Thank you Mr. Chairman for tho opportunity to address the committee. 
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STATEMENT OF 

JOHN L. RICE, PRESIDENT 

INTERNATIONAL APPLE INSTITUTE 

REGARDING HR 469<^ 

BEFORE 

THE SUBCOMMITTEE ON DOMESTIC MARKETING 

CONSUMER RELATIONS AND NUTRITION 

OF THE 

HOUSE COMMITTEE ON AGRICULTURE 

July 7, 1988 



My name is John Rice, Rice Fruit Company, Inc., Biglerville, Pennsylvania. 
I appear today as a fruit grower, packer, shipper and as President of the Inter- 
national Apple Institute (lAI). 

My firm packs and ships over 750,000 boxes of apples and soft fruit to 
some 200 receivers annually. We are one of the largest fruit packer/shippers in 
the Eastern United States. Nearly 85 percent of our fruit is apples. 

The lAI is an organization serving and representing all segments of the 
Apple Industry. Membership consists of 21 State/Regk>nal Organizations of Pro- 
ducers who grow approximately 90 percent of the U.S. apple crop. In addition, 
lAI has over 680 individual member firms that handle the bulk of the nation's 
apples — having a farm gate value approaching $1 billion. These members, con- 
sisting of over 12,000 growers, packer/shippers, sales organizations, brokers, 
processing firms and related businesses, have a vital interest In the fair trading 
servi&s authorized by the Perishable Agricultural Commodity Act (PACA) and 
administered through the U.S. Department of Agriculture (USDA). 
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The lAl supports HR »69» amending the Perishable Agricultural Commodi- 
ties Act to increase the statutory ceilings on license fees. We believe the 
higher fee ceilings are justified by recent increased demands on USDA in admin- 
istering PACA. We urge passage of the bill as drafted. 

The lAI and its predecessor oroganization, lAA, has a long history of sup- 
porting the PACA — beginning with the presentation of supporting testimony 
when the Act was established in 1930. The apple business, like all of the Fresh 
Produce Industry, is a fast moving and far flung operation. Therefore, the 
PACA objective of establishing a code of fair trading practices covering market- 
ing of fresh fruits and vegetables moving in interstate or foreign commerce is 
important. We believe this objective is being fulfilled effectively. 

The lAI endorses the concept of the program being government admin- 
istered, but industry funded. The Apple Industry has consistently supported nec- 
essary statutory fee ceiling increases and improvements to the Act, including 
the 198<^ Trust Provision Amendment. We understand the current and anticipated 
growth in activity and rising cost. We wish to indicate our strong support of the 
organization necessary to provide an efficient, effective service for the years 
ahead. 

We believe it is prudent to prepare for this by increasing the statutory fee 
ceilings at this time, as provided for in HR 4694. We also believe the USDA has 
demonstrated good judgment in limiting fee increases to an as needed basis, 
since the current ceilings were established in 1981. We are confident the USDA 
will continue to monitor program operations to maximize operating efficiencies, 
thus mitigating to the extent practicable the need for actual fee increases 
within the statutory authority. 
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Over 80 percent of the U.S. apple crop, totalling some 200 million bushels 
annually, is produced in seven states, but marketed widely in thousands of towns 
and cities throughout the 50 states and in a like number of foreign countries. 
This production level and marketing reach are expected to grow throughout the 
1990 's. This means PACA protection against unfair and fraudulent practices 
such as misbranding, mislabeling, and failure to pay, is a significant factor in 
the movement of apples from growers to consumers. 

The PACA has served our industry well in stablilizing the terms and con- 
ditions of conducting business. Sales of U.S. apples are strengthened by the 
presence of the PACA law and its administration. The alternative to increased 
fee ceilings is a diminished level of protection and service in future years. This 
would be an unwise course for the Fresh Produce Industry. 

The lAI, on behalf of the Apple Industry, urges this subcommittee to 
approve the increased statutory license fee ceilings set forth in HR 469<^, and in 
doing so, maintain the scope and level of services now authorized and provided 
under the Act. 

Thank you. I will be happy to respond to questions. 



JOHN L. RICE INTERNATIONAL APPLE INSTITUTE 

RICE FRUIT COMPANY, INC. P. O. Box 1137 

BIGLERVILLE, PA 17307 McLEAN, VA 22101 

Phone: 717-677-8131 Phone: 703-*«-8850 

FAX: 717-677-98W FAX: 703-790-08<^5 
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BEFORE THE BOOSE 
COMaTTEE OB AGKICULTUKE 



STATEMEHT OF THE HATIOHAL POTATO OOOHCIL 



BEGASDISG PROPOSED AMEHDMEBTS 
TO THE PERISHABLE AGRICULTURAL COIWODITIES ACT 



As you are aware, the Rational Potato Council (RFC) is 
a national trade association which represents 12,000 potato 
growers from across the nation in thirty-eight states on 
legislative and regulatory affairs. The following is the 
position of the HFC on increasing PACA licensing fee authority 
and proposed changes to the Perishable Agricultural Conmodities 
Act (PACA) in regard to regulations concerning * acceptance 
within a reasonable tine,* creation of a "purchaser's agent* 
category, and the elimination of short weight as a nisbranding 
violation. Attached to this statement are supporting letters 
from the Rational Onion Association, from Dave Long from the 
State of Washington and Vice President for Environmental 
Affairs for the HFC, from Will Wise, Executive Director of the 
Oregon Potato Commission, from Lloyd Schmidt, Executive Vice 
President of the Red River Valley Potato Growers Association 
(Minnesota, North Dakota), from Richard Watt, President of the 
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Potato Growers of Idaho, from Tom Koss, Executive Director of 
the Wisconsin Potato and Vegetable Growers Association. 

Over the past several years the NPC has been 
collecting information concerning the problems its farmers have 
been having in regard to regulations of the Perishable 
Agricultural Commodities Act (PACA) . The NPC, with the support 
of the National Onion Association, and various state potato 
associations nationwide believes that significant overall 
improvement can be made to PACA if certain suggested changes 
are approved and implemented. 

My two brothers and I and our families grow and ship 
potatoes in the State of Wisconsin. I am here today, on behalf 
of them and other growers, to provide testimony which we 
believe will improve the administration of the Perishable 
Agricultural Commodities Act (PACA) to make it even more 
beneficial to the industry it now serves. 

You are considering a proposal, by the U.S. Department 
of Agriculture (USDA) , to increase license fees to cover the 
costs of administrating the Act. The NPC does not believe that 
an increase is necessary. However, we do not oppose it simply 
on the basis that it will mean increased costs to users. PACA 
administrative officials cite the increased workload brought 
about by the large number of filings of Notices to Preserve 
Trust Benefits as the predominate reason why the increase is 
needed. However, this is not what is needed. The cause of the 
huge number of filings of Notices to Preserve Trust Benefits 
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has been inadequate enforcement of the "Full Payment Promptly" 
provisions of the Act. If this part of the Act were enforced 
there would be very few filings. Let me explain: 

Section 2 of the Act, "Unfair Conduct", provides that 
it is "unlawful to fail to make full payment promptly." 

Section 8 of the Act, "Grounds for Suspension or 
Revocation of License," provides that the Secretary may suspend 
a license for violations of Section 2 of the Act for "a period 
not to exceed ninety days" except that if the violations are 
"flagrant or repeated" the Secretary may revoke a license. 

Section 46.2 (aa)(5) of the Act defines "Full Payment 
Promptly" in the instance of a buyer who has purchased produce 
as "within 10 days after the day on which the produce is 
accepted." (Note: This standard and other standards contained 
in Section 46.2 were adopted by USDA after surveying the 
industry.) 

Section 46.46 (g)(1) provides that for a transaction 
to be eligible for Trust Benefits, in the instance of timely 
filing requirements, the "Notice of Intent to Preserve Trust 
Benefits" must be filed within 30 days of the due date for 
compliance with the "Full Payment Promptly" provisions of the 
Act. 

According to PACA administrative officials in a recent 
single 12 month period they received over 43,000 filings of 
Notices of Intent to Preserve Trust Benefits, which were filed 
an average of 22 days after a violation of the "Full Payment 
Promptly" provisions of the Act occurred. 
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The USDA has sufficient current authority and the 
responsibility to adequately enforce the "Full Payment 
Promptly" provisions of the Act. We suggest they proceed to do 
so prior to requesting additional fees from the industry by 
preparing proposed rules for publication in the Federal 
Register and request industry comments. The proposed rules 
should clearly define "Full Payment Promptly" violations and 
their penalties. They could be patterned after the rules which 
were recently enacted for another provision of Section 2 of the 
Act, "Administering Procedures in Misrepresentation or 
Misbranding," and contained in Section 46.45 of the Act. This 
section provides in part for informal sanctions as follows: 



Violation 


Disposition 




1st 


Warning Letter 




2nd 


Warning Letter 






If Serious 


If Very Serious 




Yiolation 


Violation 


3rd 


$200.00 


$250.00 


4th 


$350.00 


$500.00 


5th 


$500.00 


$1,000.00 


6th 


$1,000.00 


$2,000.00 


7th 


$2,000.00 


$2,000.00 



For the record I present Exhibit A which are records 
from my files of a single account which display 13 filings and 
17 filings of Notice of Intent to Preserve Trust Benefits 
during an 84 day and a 44 day period respectively. With each 
filing USDA issued warning letters which were ineffective and 
took no further action to my knowledge despite a two-fold 
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increase in violations. As can be seen the procedure is not 
only ineffective but is also inconsistent with the revised 
procedures for an equal provision of the Act and needs to be 
updated as outlined in the previous paragraphs. 

There are other similar issues that need to be 
addressed by USDA to amend the PACA to bring it up to date with 
changes in transportation and communication technology which 
have changed the way the industry conducts its business since 
the PACA first became law in 1930. The National Potato Council 
has made specific repeated requests to the USDA for rule 
changes since 1981. 

In April, the NPC again requested that the USDA 
publish for comment certain changes to the PACA relating to the 
acceptance or rejection of produce shipments by receivers 
"within a reasonable time«* the creation of a "purchaser's 
agent" category, and the elimination of short weight as a 
misbranding violation. 

The following paragraphs will briefly explain each 
proposed change and the reasons that the Hational Potato 
Council, the National Onion Association and state potato 
associations nationwide so firmly support them. The American 
Farm Bureau Federation supports change in the regulation 
relating to acceptance or rejection of shipments by receivers 
"within a reasonable time". 
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1. Acceptance or rejection of produce shipments by receivers 
within a reasonable time. 

PACA regulations state that a buyer is responsible for 
making a timely rejection in the event of a breach of 
contract. PACA regulations define "reject without reasonable 
cause" as refusing or failing without legal justification to 
accept produce within a reasonable time. The regulations spell 
out the various time periods which are considered "reasonable 
time" for rejection of rail, truck, and boat shipments. The 
time periods begin after notice of arrival and the produce has 
been made available for inspection. For truck arrivals, 
reasonable time is within 8 hours after the receiver *or a 
responsible representative" is given notice. The regulations 
further provide that if within the applicable time periods the 
receiver cannot make a thorough inspection due to adverse 
weather or lack of a federal inspector an extension of time is 
permitted. 

Thus, when a shipper sends produce by truck to a 
terminal, the receiver may accept the produce * received for 
count only* — meaning that the produce passes out of the 
shipper's control and into the receiver's control, before an 
official acceptance takes place, or the receiver is obligated 
to pay for the produce under the contract. The receiver may 
then handle or sell from the load in any way it chooses. 
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The NPC believes that such PACA regulations retard and 
fail to promote adequate availability of the Inspection Service 
and are capable of being manipulated to downgrade products or 
have resulted in product quality deterioration. 

The changes the NPC suggests are that the use of a 
USDA inspection as prima facie evidence of a breach of contract 
may be used only if made within the eight (8) hour period, 
after that time an inspection may be used only as some evidence 
of a breach of contract. This change is not intended to 
eliminate any other recourse for breach of contract the buyer 
has under PACA. Further, that the adverse weather time 
extension provision, which allows receivers to delay 
inspection, be amended to include shippers unable to deliver 
because of weather. This will provide receivers and shippers 
equal footing when it comes to bargaining. 
2. Creation of a "Purchaser's Agent" category. 

Presently, in produce markets buyers of shipped 
produce are acting as "agents" for receivers. The buyer is 
essentially working for the receiver in procuring produce and 
charging broker fees to the shipper. These "agents" are 
calling themselves "brokers" as defined in the PACA regulations. 

It is suggested that the word "broker" be amended to 
add the words "or purchases on behalf of the purchaser." This 
change would exclude such a purchaser from the definition of 
"broker" and make such an exclusion consistent for both sellers 
and purchasers. 



Digitized by 



GooqIc 



95 



- 8 - 

It is also suggested that there be created a category 
of persons known as "Purchaser's Agents." A "purchaser's 
agent" would more accurately define the activities of many 
persons now calling themselves brokers. This would alleviate 
the inequity of a broker being considered a neutral third party 
in PACA determinations of fulfillment of contractual 
obligations between buyer and seller. It would also help 
alleviate the problem of buyers having sellers absorb the cost 
of their buying functions, and the problems of double brokerage 
fees and/or prohibited brokerage fees. The intent of this is 
to make the purchasing function similar to the selling function 
as provided by the "Grower Selling Agent" category and update 
the PACA to reflect present day business practices. 
3. Elinination of short weight as a nisbranding violation. 

It is believed that eliminating the "short weight" 
misbranding provision as a violation of the PACA in wholesale 
transactions would not alter other avenues of recourse. A 
receiver is a professional at buying and receiving produce, 
unlike the consumer. Therefore, other provisions of PACA 
provide the receiver with adequate means of redress for damages 
in the event a shipper fails to make satisfactory delivery. 
The benefit in eliminating the short weight misbranding 
violation is that the shipper could get third party 
determination of a receiver's claim of short weight for 
contract purposes. As it now stands, a receiver is provided 



Digitized by 



GooqIc 



96 



- 9 - 

with an unfair advantage over shippers in relying upon the 
Inspection Service and the PACA for third party determinations 
of fulfillment of contractual obligations, because of the fear 
of reprisal if misbranding is determined. 

We came to Washington in April and met with USDA 
officials concerning these proposed changes to the PACA. USDA 
replied to our concerns in their letter of June 8, 1988. In 
response to that reply we submit for the record and summary of 
the USDA reply and the NPC response with respect to each 
issue. 

The assistance of the House Agriculture Committee in 
ensuring that these issues are addressed will be greatly 
appreciated. The NPC believes that with the proposed changes 
implemented* USDA's funding requirements will be focused more 
clearly and/or alleviated. In view of the significance of the 
proposals and the viable alternatives to funding increases they 
provide, coupled with USDA*8 unwillingness to adequately 
address these issues there is sufficient reason to take the 
necessary precautions and tine to insure that the issues are 
resolved prior to taking legislative action on the proposed 
funding increase. 

USDA* 8 current funding authority is adequate to insure 
PACA* 8 viability during this process. Ny annual license fee 
increased this year fona $217.00 to $300.00. This represents a 
38% increase in budget to PACA for the coaing year. 
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On behalf of the National Potato Council, the National 
Onion Association and state potato associations nationwide, we 
request that USDA be required to propose these changes to the 
PACA regulations, by publication in the Federal Register for 
comment by other commodity producers and shippers prior to 
legislative action on the proposed rate increase. 

I would be happy to provide additional information or 
answer any questions you may have. Thank you. 
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Analysis and Response of the 
national Potato Council to the 
U.S. Department of Agriculture's 
Letter of June 8, 1988. 

The following is a summary of the USDA reply to NPC's 
recommendations contained in their letter of June B, 1988 
followed by the response of the NFC with respect to each issue. 
A. Acceptance within a Reasonable Time 

(1) USDA ! The NFC suggestion would« in the case of a 
buyer injured by a seller's breach^ cause the buyer to seek 
recourse through the courts « defeating the purpose of the Act 
which was established to reduce litigation. 

NPC Response : Damage claims would not be deleted, 
only USDA inspection taken after the allotted time for 
receiving produce as firima £A£ifi evidence would be deleted. 
The buyer would still have other avenues of recourse within the 
PACA for breach damages. Contract law language could be added 
to supplement the PACA if necessary. Also buyers and sellers 
have the court option today. 

(2) I2S22&: The proposed change may cause buyers to 
seek regulatory changes that would relieve them of damages 
liability where inspection cannot be made within an 8-hour 
period and the product is rejected. The buyer who rejects 
produce later inspected in another locale which meets the terms 
of the contract would be protected. 
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NPC Response : Fear of such changes is not a 
sufficient reason to avoid proper administration of the Act as 
it exists. The USOA cannot condone the current system where 
produce rejected at one location can be found to meet contract 
terms at another location where inspection 1a available. This 
does not alleviate buyer/seller disputes as intended by the Act 
and wastes resources in resolving disputes resulting from this 
arbitrary system. All this could be eliminated by requiring 
proper acceptance on arrival as we proposed. 

(3) USDA ! The NPC regulation could produce increased 
technical rejections. Since an inspector will have to be on 
duty« contracts will be tied to a specific time of arrival. 
This would be necessary to prevent unscrupulous shippers from 
arranging arrival times outside of inspectors' normal working 
hours. These rejections would confront shippers with many 
normally "distressed" loads in search of buyers. 

NPC Response ! The difference between a technical 
rejection and receiving without acceptance and obtaining an 
adjustment in price after the product has left the physical and 
bargaining control of the shipper is that the incentive to 
reject has been rwnoved. Unscrupulous receivers are just as 
detrimental to the Act's purposes as unscrupulous shippers. 
This should be exposed and dealt with by the trade and the 

P.A.C.A. 

(4) IZSCA: Most inspections at destination cover only 
condition defects. Changing the regulation might promote 
greater use of unrestricted inspections for grade and 
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condition. This requires partial unloading to look at the 
entire load which could have a serious financial impact on 
shippers o£ "so£t" fruits and vegetables where condition can be 
severely affected by handling. 

HPC Regponae r The probable increased use of thorough 
inspections coupled with acceptance or renegotiation at the 
time of acceptance is the goal of the UPC proposal. Most soft 
fruits are sold F.O.B. shipping point with the buyer assuaing 
responsibility for product deterioration in transit. Receiving 
point inspections determine "suitable shipping condition" at 
the time of loading. Most potato shipments are sold 
"delivered" with the seller assuming responsibility for 
deterioration in transit. If the handling of "soft* fruits is 
a problem, specific methods for dealing with this problem could 
be developed. "Suitable shipping condition" could be 
determined at time of shipment, or acceptance could be arrived 
at for F.O.B. sales differently than delivered sales by 
appropriate changes in P.A.C.A. rules. 

(5) USDiki The regulation would impact on the F.O.B. 
trading term now used in most sales of "soft* fruits and 
vegetables by forcing buyers to negotiate delivered terms of 
sale. Under such terms the seller assumes all risk of damage 
in transit. Mith F.O.B. terms, on the other hand, the buyer 
assumes all transit risks. An inspection can, and often does 
reflect that the product fails to meet specific grade but the 
load may still meet the terms of an F.O.B. contract. 
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NPC Response ! As stated in the response in Section 
(d) above, ways could be established by rules to address 
situations £or the handling of "soft" £ruits. 
B. Creation of a "Purchaaer'g Agent" CataQory 

USQA: The proposed definition of "purchase agent" 
would redefine grower's agent and buying and selling broker. 
The definition would make a purchase agent an employee of the 
buyer. Currently the question of who pays brokerage fees is 
negotiable between the buyer and the seller. The USDA believes 
that all members of the produce industry are already clearly 
defined in the regulations and adding a definition for purchase 
agent would be confusing. Any member of the NPC and other 
shippers who sell through brokers who do not issue 
confirmations of sale or otherwise neglect their 
responsibilities should report such information to the PACA 
Branch. Improprieties by brokers such as double brokerages are 
serious violations of the law and can result in suspension or 
revocation of a broker's license. 

NPC Response : The proposed creation of a "purchase 
agent" would not and/or is not intended to redefine "grower's 
agent" definition. Unless a legitimate function can be 
established for these broker categories they should be 
eliminated or restricted by more clearly defining their role. 
While it may have been true in 1930 that all members of the 
produce industry were clearly defined as the industry 
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functioned at that time« advances in transportation and 

communications have vastly altered the manner in which the 

industry functions today. The definitions of the members of 

the industry should be updated accordingly. If PACA is to 

achieve its original intent of resolving buyer/seller disputes^ 

such reform is necessary. 

C. Elimination of Short fleight as a Misbranding 
Violation Under the PACA 

USDA : Eliminating short weight as a violation would 
provide unethical shippers with an unfair marketing advantage 
since they could intentionally short the weight of packages 
without fear of sanction. This financial advantage could be 
significant. Excessive claims for damages by a buyer or 
repacker because of short weight would not be allowed and can 
be recovered. Certain receivers may, in an attempt to obtain 
allowances or adjustments, threaten shippers with a Federal 
destination inspection indicating that it will support a 
misbranding violation. Our experience is that submission to 
such threats only leads to other types of intimidation. A 
shipper that has complied with the terms of the contract for 
grade and weight should not provide a buyer with an allowance 
or adjustment without strict proof of a breach of contract. 

WPC Responae ! The difference between an unethical 
shipper and an unethical receiver is the unethical receiver 
isn't faced with a penalty for making a claim for short weight 
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i£ his claim is proven false by inspection. However, i£ a 
shipper seeks an inspection and the receiver's claim is 
substantiated, the shipper is penalized with a misbranding 
violation from which he has no viable means of protecting 
himself. USDA's records reveal that misbranding violation 
sanctions are applied almost exclusively against the shipping 
point seller. In othiar words, the act is not being 
administered uniformly and there are benefits to a receiver in 
maintaining misbranding violation threats to obtain price 
concessions from a shipping point seller that do not exist for 
a receiver who receives from a receiving point seller. 
D. Amend the Definitiong Section of tha PACA 

I2S22&: These changes would amend the regulations so 
that claims for damages would only be handled under the PACA if 
inspection is made and a shipment is either excepted or 
rejected within eight hours. The proposal to delete "when a 
representative of the receiver having authority" is 
unnecessary. A buyer or his responsible representative cannot 
evade responsibility for accepting a load by being absent from 
his place of business during normal work hours. The load 
cannot be kept at the dock for an unreasonable period of time. 
If the lading is broken and the receiver's personnel commence 
unloading, it has been "accepted" regardless of who makes the 
decision. The proposal to create a definition for a "receiver" 
is likewise unnecessary since the "receiver" and "firm" are 
synonymous when determining the facts of a complaint under the 
PACA. 
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UPC Response : The USDA makes a false assumption in 
stating that the amendments are intended to provide that claims 
£or damages would no longer be handled under the PACA. There 
is nothing to prevent a shipper and receiver from negotiating 
terms different from the original ones or agreeing to abide by 
an inspection taken at a later date. The purpose of the 
regulations is simply to assure that these negotiations take 
place while a shipper is still in an equal negotiating position 
with the receiver. 

The USDA statement that if unloading has been 
commenced by the receiver personnel » the load has been 
"accepted" regardless of who makes the decision, is incorrect. 
The rules provide that he has only "received" and can no longer 
fail to handle the shipment. However, he can make a decision 
to "accept or not accept" at a later date if inspection is not 
available. He has possession and use of the produce by 
"receiving" but can renegotiate the terms of the sale at a 
later date if a later inspection discloses that the produce 
fails to meet the terms of the contract. 

If the inspection discloses that the produce met the 
terms of the contract, the most the receiver is liable for is 
the original contract price regardless of whether the market 
price has advanced. The receiver risks a $50.00 inspection fee 
to gain market price decline of thousands of dollars. The odds 
are in his favor that product deterioration may take place 
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during the delayed inspection and the acceptance period, 
especially i£ he has control o£ the environment in which it is 
kept during this period. 
B. Concluaion 

USDhi These proposals have been presented on many 
occasions to other shipper-grower organizations including the 
United Fresh Fruit and Vegetable Association (UFFVA) . Despite 
these efforts the proposals have not received the support of 
the produce industry. It is the opinion of the USDA that, in 
the absence of such a consensus, it would be inappropriate to 
move ahead with rulemaking to implement these changes. 

WPC Response t First, grower-shipper organizations are 
different than the "produce industry" which includes buyers and 
sellers. Second, some or all of the HFC proposals are 
supported by the Farm Bureau Federation, the National Onion 
Association, major state potato grower organizations, and the 
former Potato Division of the UFFVA. It was in part this 
action that lead the UFFVA to restructure itself to focus on 
those issues which were generic in nature to its membership of 
shippers and brokers since it was unable within itself to reach 
a consensus due to its heterogeneous make-up. 

Mbreover, the USDA has a misconception of the function 
of the rulemaking process. The rulemaking process allows a 
proposal to be made on an issue such that the affected parties 
have an opportunity to debate the issue and provide testimony 
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in support of their position. A majority opinion will evolve 
from this process. The USDA's opposition to these proposals 
without the benefit of publishing them and receiving conments 
has impeded the process of reaching a consensus. Their refusal 
to take the issue to the industry in an unbiased manner is 
tantamount to Congress refusing to debate a bill based on the 
fact that the proponent has not achieved a consensus. 
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tha original aaliing prlca. mia la truly an araa ttet Miat ba claanad up. 
mia would in no way put tha buyar at an diaadvantaga but it wcHOd mXa thing 
ovan for both partiaa and inpeovo tha product uitt la ultlMitoiy purchaaod by 

tte Anarloan 09rmMtm%m. 



t oottld 90 on ond on about tha ohangao a fool mad to ba Mda but i would li> i 
to ahoctan cy »«tino>ny by aaying that tha pctvoaad changaa put tatth by tha 
National tetaeo Ouicil and auivartad by tte national oiion Maociation aa wi 
•a tte van Buraau ateuLd bt put into affaot aa aoon aa poaalbia^ Thaaa char 
h«M baan workad on long arid hacd and ara a broad apactna o^lnian of aany 91 
and tfiippaca of all typaa of pcoduoa* currantly iha ayntan la not wocking or 
•B ovan la^l and It puat ba atraigntMMd out if wo ara to atay in biMlnaaa 
and Bcoviaa tte popula co with tte boat pcoduoa availaMa at tte baat priea 
poaa tbla . 

JUtalmnrai ^, 



Davtd Hhp tdnf (^ 

Vioa rraaidant 
tervaot rcaan Produoa* inu. 
Ottello# Maaninfton 
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Wisconsin PMato & VegetsMe Qrowers Assodstlon, Inc. 



"-Tar 



j««« so, ItU 



I»tl«mtl r*t«t« C«vftcll 
ISiS $. C«Uti4o 11 ti, #911 

Dftivttt, CO iosaj 

Uii 

Th» Vlicftaiia Potato aa4 Va|ttabl« flranr* Ai»«eiitiOA 
rafr«i»Bti oil of Iko frook f'tito ohl^psn lo Vl«coAtl«« 
Vo itroailf lafport tho MtClOiOl Fotito Coaacll lo itf 
off or to to csoad tJio FACi« Qroifirt «td oliipptro ^omb' on 
tAQk prototitlon wboo tiaj Qfot«to la tko ootlonol 
«orktt|t«eo. Tho tlaolliooo ot tko torflc* ^roTliM bj 
fkCk amic I* fsyroTtIt 

Onr Aoooelttlofi koliovot thtt fkCk atodo o faa laortftia to 
proTiia o4oquato ooTTlta oa a tlaoly kai£o< lovavar^ vo 
tfOB*t •obfOTt ouGk oa ivcraaoo antll atopa aio tahoA to 
ra^aira i#ttor oorvlcoi tloit iiportaatlrt tho PiCi ■ttit 
to oactlo oad aaj traat aceaaat claivi laro praaptlft 
Tkoaoaidi of eltlBO thtt art mart th«fl on fttr oil trt 
ittll ftadtii, 

lacaali tkaro it a Mjor pralita with h^v^o loa4a lattiai 
at a raaolfot'o Aoek vithait foraal aaotitaaoo or rojeetioa 
of tka aktfvoat. la al^oraa vtotkor coalttloaa tvaaty*foar 
koir'i ttu If atoifli to pit tay load of potatooo aff 
irila* If • loil of patitoaa arrlta oat of indo ataadardl 
tfai olitilftt vlll ka roipaaaitla» tut ao faraar doaorvot to 
loot a load loo to datirlarattaa oa tka taaotrlag lock. Va 
ara ealliai «■ r&Gi to ilftoa raapoaatUlitf oa cka roeol?or 
ta a«aaft ar rajaet a ollfaaat la looo tkii ai|kt koiro* 

Omca a|ilai tliaak j«o for •tppartlof paaltlva ckaiioa ia 
fiCi laiialatlaa* t.ot aa kaoir if «• o«a ka af fartkor 
kalp. 

iip«4 



rtL 



Taa tola 
BaaaatlTo Difoctor 

TE/kk 
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POTATO QftOVVtliaO^)0AHO IHflHaHVi Produovrt of World NmoutPottttwt 

July 1. 1961 



Mr. Ron Halktf 

CMCUtlVt OlftCtOf 

Nttlonal ^Uto Council 
4615 NoHa St.. Suitt 101 
Oinvtr, Colorado 80239 



Diar Nr. Utlktrt 

Tho Pouto OroNort of Idalio iHtliti to txproif Ita lupport ftor 
tht 9ACA languago chtngoi btlno propoiod tor tKo National Pouto Council. 
Ho Nllovo tfio cHangot «111 tolvo mi^ of tho actual and potontlal 
probloM that txlit undtr PACA. 

Spoclflcalljr* our farwra tupport tho propoaod NPC lanouafo changoi 
ooncomlno "proiipt payMnt" and "accoptanco Nlthln a roaionaolo t1«a.* 
Our orfoniatlon contonda that thoto aro liiportant laauaa to protect 
our prOHon uhlU bolnp fair to tho Induotiy m • «Holo. 

Mhllo NX aupporta tho PACA fao cap Incroaooa. ua do not bollevo 
that tho fao Incrouoa alono will aolvo tho Inoqultloa and othor problow 
that Mlat. 

MO holltvo tho PACA languaao chonooo bolnp propoaod tatr National 
Potato Oaundl will po a lonp ny toivardi rMolvInf thoao lituoa in a 
fair 



loit rofordat 

Dick Man* PraoldMt 
Pouto OroMT* of Idaho 



DN:Jr 
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Red Rhcr Wiley Potato Growers Associatien 



July 5. 1988 



nr, Ron WiUtr, Cxtcutlvt Olrtctor 
NatlofiAl PoUto Council 
9065 E. Mlntrtl C1rcU» Suitt 15S 
Cngltwood. CO 80112 

Dtar Ron, 

Fliifi bt advlitd thtt tN Ited Rivtr Vtllty Pouto ftrowen Association It In 
itrong support of tlit changes In tht PorlshabU Agrlculturt Cosnodltlts Act 
as propostd by the National Potato Council. 

Tht issut: Raasonabla tint accaptanct or rtjtctlon, crtatlon of "Purchastrs 
Agant" cattgory and tht allilnatlon of tha "short Might" Misbranding provision 
ara all lasuts that m can support. 

Tht othtr Issut Is ont to ralst th# llctnst ftt. Ma wry strongly agrta with 
tht National Potato Council that If tht dtpartMtnt Mould Inforca tha prompt 
pay provision as sptlltd out in stctlon 46.2 (aa) (5) of tht act. tha nttd for 
additional fats and ptrsonntl would not bt ntetssary. 

Again, m strongly tndorst of tht National Potato Council on thtst issues. 

Sinctrtly, 




Lloyd A. SchBldt 
Cxtcutlvt Vict Prtsldtnt 
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.NATIONAL ONION ASSOCIATION 

Om Qicdcy N«ioMl Plan. Sunt SIO • Oradty. Cotando 10131 • Tckpfcon 009) 3Sl-9t99 



June 20,1988 



Mr. Ron Wallc«r 

Cxoeutlv* Dlroetor ' 

National Potato Council 

9085 C. Minaral Cirela Suit* 155 

Enslawood. CO 80112 



Dear Mr. Walkor; 

Tho National Onion Association (NOA), rspresantins th« 
nation's sseond lar^ast va^atabla crop, la in favor of 
certain changes in Perishable Asricultursl Coeaoditiea 
Act (PACA) regulations. Pair and equitable aarket prac- 
tice Bust be given highest priority. To this end the 
NOA supports the National Potato Council's request to 
the USDA asking for changes relating to the acceptance 
or rejection of produce shipaents by receivers "within 
a reasonable tiae", clarification of "broker" category 
(i.e. creation of purchase agent category) and the 
eliaination of "short weight" as a aisbranding viola- 
tion when produce is sold for repacking. 

Praah onion deliveries require alert and tiaelf eare to 
■aintain grade and quality. Shipaents "waiting for aocep- 
tanca or rejection", because inspection was not iaaediately 
aTailable or called for* is unloaded and often placed in 
undesirable environaental conditions. As tiae passes, the 
product is likely deteriorating while the receiver has 
probable possession and use for resale of the shipaent. 
Halting for an inspection to verify whether the shipper's 
contractural stipulations have been aet works te the 
eseluslve benefit of the receiver. Beyond the individual 
raceivlng fira*s advantage, it tends to create general 
■arket price disintegration, especially if buyer price 
protection is widespread on a soft aarket. 

In these instances the shipper has lost crucial environ- 
aantal control of a perishable product. His clout is 
drastically reduced in negotiating an equitable acceptance 
asreeaent due to the logistics of tiae, distance, and 
raceiving point aarket faailiarity. It is crucial that 
the shipper retain soae control of the acceptance negotia- 
tion versus being legislated out of negotiating position 



..m food for oU seotomg^ 
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as th« PACA rul«8 In praetlv* currently foster. 

Onions srs prsdoalnsntly sold on s dsllvsrsd basis to 
grads standards. Thus, aecsptanes upon arrival In rsa- 
sonabls tlas is a vary iaportant eonespt that aust bs 
kspt frss of aanipulatlon. Whsn onlona art prlesd down 
dut to faulty and inaquitabla praetletat It eoaproaisas 
tha growtr and ahipptr intertata. Thia oeeurrtnea is 
highly disruptlva to aarkats rasulting in unntetssary 
instability through product and pricing dattrioration . 

Tha produca industry has ehangad eonaidarably sines 1930 
whan PACA was initiated. Advances in transportation and 
coBBunicatlont the eaergence of large national chain stores 
and the vast specialised purchasing of the foodservlca in* 
dustry have created a different business ataosphera. 

Inequities have developed as naaed in the opening para- 
graph. The NOA believes it is incuabtnt upon tha USDA 
to consider in an unbiased manner and publish for cob- 
aant the NPC's proposed revisions to PACA. Theae changes 
would proBOte fair and ethical buaineaa practices within 
tha industry which for all intent and purposes is tha 
reason for PACA in the first place. 

The NOA has a broad based (i.e. aellera, buyers, supplierst 
etc.) aeabership. Its leadership believes the issues in 
question, if changed as proposed, can iaprova tha standards 
of business practice within the produce induatry. Tha 
production sector of the Industry has a legitiaate intereat 
iB seeking resolution to the probleas in the Bsrkat caused 
by tha biaa in the Act as outlined In detail by VPC'a 
Proposed Revlalons to PACA Regulations. 



Sli^erely, 




Vmyn4 Hlnlngar 

Bxacutlva ?ice Prealtfant. 



HH/BS 



John Swarts, President VOA 

Keith Bond, iBBedlata Past President NOA 
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Oregon 
Potato Commtosion 



July 8, ItM 



VmtlOtMa 90tatO COMDOU 

•ots ■ KiaMnil eizol« 

•llltA 188 

taglMDod, 00 toiia 

In rmtmrmMm to thm vponminq h— Hnga on th* IMA yropoMd 
lnoroM« iA fuMing iiu%lifvity« Oi^ iw i wiflM* M loni ita 
to tho mtioMl votato oeaioU position purMMuit to 
hoariaga. 

lis do not fool that tho yi i wo oo d iaacooao ia fuading outlMrity 



for lACli odaialotrstivo ooot to norraatod oo aifood by 
offioiols, oo bolBf omiood by tho lovgo nuabor of filiaga of 
aotifioation to proaorva tmat banafita. zaataad of iaoroaaiaf 
tha fttBdisw antbority to doal vitb tba largo miabor of tmat 
filiaga« tba VACA abiply aaada ta aaforoo tho "fttll payaaat 
proaptly" ■aotiona of tte VACA Aot. «hia ia aaatn o a would 



▼Ircnally allaiaata tba oarrant pvoblaaa aaaooUtod vitb tho bigb 
miabor of truat fiiiafa tbat bavo osoatad tba aaiatiag 
ateiaiatrativa problaa* 

Tboraforo« vitb V&Ok bariaf tba autbovlty to dBfWoa pvoavt 
payaant na oit^ in tbd msk kOt, it follova tbat it alaa baa tha 
xa^onaibility to aot upon aaid autbari^ and abaold pvooood 
iaaadiatoly to Initiata atapa to aaiptdlto tbio atttboaity ia 



rogaida to tsuat filiaga. luab aotioa voold aliaiaato tba aaad 
far tba 140% iaeraaaa in lioanao faaa aa eurrantly propoaod. 

rartboraora, ia addition to tho ollaination of abart aaigbt, aa a 
aiabraBdiai ▼ialatian vador tba yftC4 and tba oraatiaii of a 
parobooo aoaat oatofocy aa propoaod by tbo ave, va alaa auppart 
and arga tba VPC to oontimio ita afforta ia ita 



ia r a g a r a a to lACb rogolatioBa c.y.m. 4d.a (oo) (2) - e.r.m* 4l.a 
<dd) O) doal l ug vitb tba iaaua af aoeaptanoo in roaaonabla tiaa. 
p r opoat d obangaa voald iaprova tba ganaral buaiaaaa 
boro ba tv oa n buyor aad aollor la oliaiaating prebloM 
atod vitb roooiviag praotioaa tbat oauaa fuaationablo 
dowagrada aad on rajaetioa of prodnot. 



700 N.E. Mutanemah. SuM 4«0 • Pottlw«d. Of«fon 97232-4104 
(SOS) 238-7500 • TLX 2845S3 OffPC UR • FAX 299^763 
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VtttiOMl fotato eeuDoil 

a 



«te potato inteotsy onA aoco amnmlly ttim wtiso pvodue* 
industry tea onyriiinrt • sifBlf iMat ovolvtian siiioo tho MkCJi 
MM OKOfttod ia lf90« tiBcilmolofioal odvMMM la all aaaoota of 
% r a l « hovo drootioally Afcnpid durinf tiM iiottinf yooxv Wioff inf 
aXoag with it 80>r>aaoiiainp etaaafao la tha tyainaaa anvinnaaat. 
TIM etaaafaa in tha iKcik zagalationa aa pg opott d by tha «yc would 
atly awhinaa tha faitnaaa in tvaaaaotiona in ii|fht of tha 




»* TOTrtL pHt'jE . 03 »* 
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THB LAW OFFICES OF 

Leonard Kreinces 

4a« GREAT NECK ROAD 
GREAT NECK. MEW YORK I I08I 



July 1, 1988 



FEDERAL EXPRESS 



Honorable Leon E. Pannetta, Chairaan 
House Sub^CoHHittee on Agriculture 
1301 Longworth House Office Building 
Washington, D.C. 20515 

Dear Congressaan Pannetta: 

I accept your invitation contained in your letter of 
June 29, 1988 and herewith set forth the essence of ay 
testimony that will be offered on July 7, 1988. 

I aa General Counsel to the New York Produce Trade 
Association, Inc., which is composed of the CoBiission 
Merchants who odo business in the New York City Terainal 
Market, Hunts Point, Bronx, New York. I aa writing this letter 
to you in support of the pending Bill before the House which 
provides for an increase in the license fees under the 
Perishable Agricultural Couodities Act (PACA). The bill 
provides for an increase to $500.00 as a charge to license 
applicants and to $5,000.00 in other instances. 

We in the Terainal Market regard the Fresh Fruit and 
Vegetable Branch of the Departaent of Agriculture, which 
processes all PACA claias and trust notices, as a "partner** in 
the legitiaate pursuit of our client *s business. We know that 
since the inception of the trust provisions of PACA that the 
Departaeat of Agriculture has been inundated with daias and 
that the Departaeat has done its best to process all claias and 
to protect the interests of all persons protected by PACA. My 
reaarks apply not only to Washington but to New Brunswick, New 
Jersey. 
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The Law Offices op Leonard Krbincbs 



Congressaan Pannetta 
July 1, 1988 
Page 2 

Therefore, I have been authorized by ay clients to 
infoFH you that they are in favor of an increase in the license 
fees since this is one of the few sources of revenue for the 
Department to act so well to protect our clients* interest. It 
is not too Huch to ask of each license applicant to pay this 
new license fee when we consider the beneficial effects of PACA 
and the superior efforts of the Department of Agriculture to 
implement its provisions. 

We allude to the Congressional intent set forth in the 
Perishable Agricultural Commodities Act (PACA). 

"(c)(1) It is hereby found that a burden on commerce 
in perishable agricultural commodities is caused by 
financing arrangeoetits under which commission merchants, 
dealers, or brokers, who have not made payment for 
perishable agricultural cunnudities purchased, contracted 
to be purchased or otherwise handled by them on behalf 
of another person eticunber or give lenders a security 
interest in, such commodities, or on inventories of 
food or other products derived from such commodities 
and any receivables or proceeds from the sale of such 
commodities or products, and that such arrangements 
are contrary to public interest. This subsection is 
intended to remedy such burden on commerce in perishable 
agricultural commodities and to protect the public 
interest." 7 U.S.C. 499(c). 

We urge upon the Sub-Committee the fact that PACA is of 
immeasurable he p to all businessmen who deal in fresh fruits 
and vegetables because it encourages fair trading practices 
throughout the produce industry. Because of the perishable 
nature of the contaodity, those persons who buy and sell such 
commodities depend upon the good faith of those with whom they 
deal in busines The produce business is by definition 
financially hazardous because the commodity is highly 
perishable. PACA protects each of the parties from unfair and 
fraudulent practices when purchasing or selling produce. It 
enforces marketing contracts and assures prompt payment. PACA 
has been the fair trading standard for the produce industry 
since 1930 and it was only with the advent of the trust 
provisions in 1984 that the Department of Agriculture has 
engaged in the enforcement of the concept which forms the 
underpinning of the produce industry. 
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Congressaan Pannetta 
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It is only through the issuance of a license that the 
work of the Departaent of Agriculture can be done in dealing 
with dealers, coaaission Merchants, brokers, growers agents, 
and shippers, all of whoa handle the coaaodity. The terainal 
■arket at Hunts Point and those terainal aarkets in 
Philadelphia and Boston, froa whoa I have authorization to 
represent the views set forth in this letter, require the 
protection of the Departaent of Agriculture and as such, 
heartily support the increase of all fees as set forth in the 
proposed Bill H.R.4694. 

Congress has stated that it is contrary to the public 
interest to enter into any arrangeaents which violate the 
strictures of PACA. My experience with PACA, as the attorney 
for the Association, lies in litigating in the Federal Courts 
of Hew York, the rights of ay client to enforce their trust 
notices provided by the Act. I have done this in plenary 
actions as well as in bankruptcy proceedings. I aust infora 
the sub'coaaittee that the Federal Judges in New York view PACA 
as a Federal reaedial statute and do everything they can to 
enforce it. They do this by giving every benefit of the doubt 
to the trust claiaant. Their actions support the aandate of 
the statute. 

I look forward to appearing before the Sub -Cobb it tee on 
July 7, 1988. 



y yours. 



EINCES 
LK/dh 
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United Fresh Fmit and ."?!S5^" 

., _. 1 1 A '^xi Fax: 703/836-7745 

VegetaDle ASSOCiauOn 727 North Wtahlngton Straet. Alenndria. Va. 22314 Telex: 510 101 -2401 



TESTIMONY 

of 

ALAN L. SIGER 

PRESIDENT. CONSUMERS PRODUCE COMPANY. INC. 

PITTSBURGH. PENNSYLVANIA 

before the SUBCOMMITTEE ON DOMESTIC MARKETING. CONSUMER 

RELATIONS AND NUTRITION 

COMMITTEE ON AGRICULTURE 

U.S. HOUSE OF REPRESENTATIVES 

July 7. 1988 

Mr. Chairman, menbers of the subconmlttee: My name Is Alan Slger. I 
am president of Consumers Produce Company of Pittsburgh. 
Pennsylvania, and three other, related firms, all separately licensed 
under the Perishable Agricultural Commodities Act. First let me thank 
you for giving me the opportunity to testify before the subcommittee 
today. The PACA Is, obviously, of enormous Importance to the produce 
Industry, and to me personally, since I use the PACA In i^ work and 
because I recently chaired a PACA task force for the United Fresh 
Fruit and Vegetable Association. 

Collectively, the companies I represent function as a full line 
distributor, reclever. Jobber, commission merchant, broker and food 
service supplier to Pittsburgh and areas within a 150 mile radius. 

My purpose today Is to support H.R. 4694, and to commend you, Mr. 
Chairman, Mr. de la Garza and yowc colleagues who Introduced the 
legislation to Increase license fee ceilings for doing so. In my 
opinion, the U.S. Department of Agriculture has made a convincing 
case for needing the additional revenues. The PACA Is simply the most 
important law governing the fresh produce Industry. And It Is a law 
that has worked well, from Its Inception In 1930, through the trust 
provision amendment In 1984. It has been remarkably successful at 
Interjecting good, responsible business practices Into the marketing 
of fresh fruit and vegetables and, in addition since 1984, at 
securing payment during produce transactions. In preparing this 
testimony, I went back through the files and among other things, 
found a 1981 letter from then- secretary of agriculture John R. Block 
to the Congress. In It, he said, "Prior to enactment of the PACA, 
prodxicers, sellers, and buyers were disadvantaged In conducting their 
business because unethical operators used unfair and fraudulent 
practices for personal advantage. Without this law, the Inability to 
compete would return because unfair trading practices would again 
burden the marketplace." 

Veil, Mr. Chairman, the same Is true of the produce Industry In 1988. 
The PACA does function very well, and the only footnote I would 
attach to Mr. Block's letter of seven years ago Is that substantive 
amendments to the Act made without due and careful deliberation might 
well undermine this very effective legislation, and that would be 
most tmf or tunate . 
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I vould ««k Ch«t thmrm b« no ammnOmmnf to the PACA other than the 
llcen«e fee Increase requested by the Depertaent and supported by the 
produce Industry. Increase. We are aware that a nuaber of other 
potential aaendaents have been dlsctissed, but as one who has lived 
with and worked with the PACA closely for aany years. It is ay 
opinion such aaendsMnts would be preaature. In the Interests of 
brevity, I won't go Into detail on these Issues but I would like to 
spend Just a alnute with the proposal to exeapt retailers froa 
license requlreaents. 

Such an exeapt Ion would not, In ay opinion, be In the best Interests 
of the produce Industry. Retailers are a central, critical coaponent 
of the Industry. Should they be exeapted, Injured growers, shippers, 
dealers, and others would be left with no way short of the courts, to 
recover daaages. According to USDA, since 1984, when the trust 
provisions of the PACA were lapleaented, 37 retailers have been 
reported to the Departaent mm Insolvent. They owed produce creditors 
nearly $18 allllon. Trust claias covering alaost $4.5 aillion in 
produce debts were received, and to date, about $2 aillion has been 
recovered for growers, shippers and dealers. 

It Is a alstake to think that retailers do not benefit froa the PACA. 
Thty do. They receive benefits under the aisbrandlng and 
alsrepresentatlon prograa so they can expect to receive the quality 
products they order. They are, under the act, assured they will 
receive product that aeets contract teras. They can pursue daaage 
claias against shippers who fall to deliver, and they can receive 
contract advice under the PACA counseling service. 

Again, I thank you for the opportunity to be here today. I would be 

aore than happy to answer any questions you aight 

have. 
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STATEMENT of ROBERT C. SCHWARZE, PRESIDENT 

NATIONAL FOOD BROKERS ASSOCIATION 

before the 

U.S. HOUSE OF REPRESENTATIVES 

SUBCOMMITTEE ON DOMESTIC MARKETING, 

CONSUMER RELATIONS AND NUTRITION 

ON H.R. 4694 



Mr. Chairman and gentlemen of the Subcommittee, my name is 
Robert Schwarze and I am president of the National Food Brokers 
Association (NFBA). I would like to thank you for the opportunity to 
share with you today the views of NFBA members on H.R. 4694, a bill 
to amend the Perishable Agricultural Commodities Act (PACA) to 
increase the statutory ceilings on license fees. 

NFBA is a national trade association with headquarters in 
Washington, D.C., representing approximately 2,400 food broker 
companies, which employ over 60,000 employees nationwide and 
overseas. This association is one of the oldest in the food industry, 
having been founded in 1904. 

Food brokers serve as independent sales representatives for 
manufacturers and processors of food and nonfood products sold to 
wholesale, retail and foodservice outlets. As such, they are 
responsible for the sales and merchandising of the majority of 
processed food in this nation. 

Each food broker represents an average of 35 manufacturers, selling 
products to the manufacturers' customers in his or her market area. 
As a result, food brokers constitute the most cost-effective sales 
network available to a manufacturer in the distribution of its 
products because they are able to represent many sellers' products 
at one time, using their expert knowledge of the market in which 
they operate. 
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I will discuss NFBA members and their relationship to PACA later in 
my statement. Initially, however, I would like to express NFBA's 
opposition to the proposal before this Subcommittee on grounds 
which are unrelated speciHcally to NFBA's membership. 

The Perishable Agricultural Commodities Act delegates to the 
Secretary of Agriculture the power to set license fees, fees which in 
reality are forms of taxation for government services to the private 
sector. NFBA members oppose a measure which would remove from 
Congress the responsibility of taxation and transfer that 
responsibility to another branch of government. In effect, this is 
what H.R. 4694 would do. 

Please understand that we are not questioning the competence or 
integrity of the Secretary of Agriculture or other present officials at 
the U.S. Department of Agriculture (USDA). As a matter of fact, we 
hold them in high regard, not only for their administrative ability, 
but for their exemplary character and years of service to this 
nation's food industry. 

Our objection is based on our belief that it is not in the public 
interest for Congress to give up its express rights of taxation to 
unknown future administrators in another branch of government. 
We hope you will not approve any futher erosion of the prerogatives 
of Congress in order to enhance the powers of the Executive Branch. 

In opposing the bill before this Subcommittee today, I want to make 
it clear that we feel the Perishable Agricultural Commodities Act is 
probably a good law. It has been instrumental in bringing about an 
orderly marketing process in the fresh fruit and vegetable industry 
and in aiding growers. This industry, because of the divergence of its 
components can be thankful for those who foresaw the need for a 
strong code of ethics for trading purposes. 

NFBA members feel, however, that as legitimate frozen food brokers 
they should not be required to obtain a PACA license. They do not 
believe the intent of this legislation was to include business 
organizations who have absolutely no control over a frozen fruit and 
vegetable product's price, packaging or handling. 

As described by USDA and Congress, PACA was enacted to establish a 
code of fair trading practices covering the marketing of fresh and 
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frozen fruits and vegetables in interstate or foreign commerce and, 
therefore, to protect growers, shippers and distributors dealing in 
those commodities by prohibiting unfair and fraudulent practices 
among produce dealers. 

NFBA member food broker companies, however, do not exert the 
power that the produce dealers speciHed by USDA and Congress 
exert. They do not control fruit and vegetable products' price, 
packaging or handling. The manufacturer or processor whom the 
broker represents establishes the price, decides on the packaging and 
arranges the handling of the product. The food broker merely makes 
the sale on behalf of the manufacturer or processor who, incidentally, 
is already required to purchase a PACA license. 

NFBA members do not take title to product, cannot speculate with 
the product for their own accounts, are not responsible for setting 
credit terms extended to the manufacturers' customers and have no 
responsibility or authority for assuming credit risks for the 
manufacturer. The frozen food broker has absolutely no control over 
the products he sells for the manufacturer. The processor establishes 
the price for the product and the frozen food broker must sell the 
product for that price. 

As you can see, the food broker is not a collection agent, but rather is 
a sales agent having even less control over the product than the 
manufacturers' own salaried sales force. Yet the manufacturers' 
salaried salespersons are not required to purchase a license, even 
though they share the same responsibility and perform the same 
function as the food broker. 

In its letter to the Honorable James C. Wright, Jr., Speaker of the 
House of Representatives, requesting House consideration of this bill, 
USDA pointed out that PACA was enacted by Congress to prohibit... 
"unfair and fraudulent practices such as misbranding, mislabeling, 
and failure to pay." Clearly, NFBA members have no control over 
such problems. In fact, they are not even involved in the decision- 
making surrounding these issues. As a result, NFBA member food 
brokers feel they are being penalized because they are required to 
pay for a license, the money for which is being used to police an area 
of the industry for which they are not even responsible. 

In addition, some food brokers act as sales agents for processors 
which operate as both canners and frozen produce packers. Under 



Digitized by 



GooqIc 



124 



-4- 



the PACA regulations, such food brokers would be required to pay 
for a license for the frozen product they sell but not for the canned 
product they sell on behalf of the same processor. Yet brokers have 
the same responsibility for both products, which is the responsibility 
of performing the sales function. They have no more control over 
the product when it is in a frozen state than they do when it is 
canned. They are, however, penalized by having to pay for a license 
merely because the manufacturer decided to freeze the product. 

You might ask who has control over the food broker's operation in 
the marketplace. The answer is quite simple. The PACA-licensed 
manufacturer or processor does. If the broker does not perform 
properly, the manufacturer or processor can, and does, fuc him. 

Again, the analogy with the salaried salesperson becomes 
appropriate. If frozen food brokers do not perform an ethical and 
productive sales function for the manufacturer, they will be fired, 
just as salaried salespersons would be. 

Mr. Chairman, I am not suggesting that all business firms calling 
themselves brokers should be exempt from the PACA license 
requirements. Perhaps part of the problem centers around the term 
"broker" as defined under PACA. According to PACA, the term 
"broker" means "any person engaged in the business of negotiating 
sales and purchases of any perishable agricultural commodity in 
interstate or foreign conmierce for or on behalf of the vendor or the 
purchaser..." I think you would agree that this definition is very 
broad. 

NFBA would not object to applying the PACA license requirement to 
some firms which call themselves brokers. Perhaps if a broker sells 
any amount of fresh fruit and vegetables, he should be licensed. 
Similarly, if a frozen food broker owns or takes title to merchandise, 
as is the case in some fresh fruit and vegetable transactions, the 
frozen food broker should be required to be licensed under PACA. 
But we do not feel it is equitable to require licensing of those whose 
operations, by any definition, would not affect the control of a fruit 
and vegetable product. 

Another concern among NFBA members relates to the $230,000 
exemption provision. As you know, brokers are not required to 
purchase a PACA license if their sale of perishable agricultural 
commodities consists only of frozen fruits and vegetables having an 
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invoice value not in excess of $230,000 in any calendar year. It is 
my understanding that the $230,000 figure has been in effect since 
1981. 

Given the increasing frequency with which USDA is raising the 
license fees, NFBA members wonder at the lack of consistency in 
applying increases to the PACA exemption regulations. Since 1981, 
the annual PACA license fees have been raised on at least three 
occasions from $100 to the current $300. Applying the same 
percentages of increase to the exemption Hgure, it should now be 
$690,000. 

Clearly, the jump from $230,000 to $690,000 is a large one. If NFBA 
members are to be included in the license requirement, however, we 
feel they should at least be given the benefit of a corresponding 
increase in the license exemption figure. This is particularly true 
given the increased amount of sales in frozen fruits and vegetables in 
recent years. Just as the expenses involved in the administration of 
PACA have increased so have the invoice values of the products 
covered by PACA. 

For instance, from 1983 to 1987, SAMI/Burke reports that frozen 
food dollar sales increased at least 9.6 percent for regular frozen 
vegetables, 13.1 percent for prepared frozen vegetables, 3.3 percent 
for frozen fruits and 12.4 percent for frozen potatoes alone. 

Furthermore, a case of frozen fruits or vegetables has an average cost 
of $12.00. Applying this cost to the current exemption figure shows 
that a frozen food broker would only have to sell a little over 19,000 
cases in a calendar year to be subject to the PACA license 
requirement. In talking with food brokers all over the country, I 
have learned that even NFBA's smallest members operating in the 
smallest of markets and dealing in the frozen fruit and vegetable 
category would sell more than 50,000 cases per calendar year. As 
one NFBA member wrote to us recently, "with prices the way they 
are today, it doesn't take much to reach the present level." Perhaps, 
then, as this Subcommittee studies the possibility of an increase in 
the statutory ceiling on PACA license fees, it should also fulfill its 
responsibility to make PACA's requirements applicable to today's 
business climate by instituting a more appropriate and realistic 
exemption figure. 
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As you study the facts before you in considering USDA's request for 
an increase in the statutory ceilings on license fees required by the 
Perishable Agricultural Commodities Act, I hope you will decide that 
Congress needs to retain its power to exercise control over taxation 
matters. By retaining this power. Congress can ensure that such 
taxation will occur only when absolutely necessary. Moreover, I 
hope you will consider amendment of the PACA regulations to 
exclude legitimate frozen food brokers who are unfairly included in 
its licensing requirement now. 

Thank you, Mr. Chairman, for the opportunity to express the views of 
the National Food Brokers Association today on this very important 
issue to the food broker industry. 
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Pnsidtnt A CEO 



WfO i^tos^airhtiiirts A^wnum, W.W..JjjWtfWntf*Qo. P-C. JgPf 



July 12, 1988 



The Honorable Leon E. Panetta, Chalraan 
Subcoamlttee on Donestlc Marketing, 
Consuner Relations and Nutrition 
1301 Longworth House Office Building 
Washington , D.C. 20515 

Dear Chairaan Panetta: 

Thank you for your invitation to testify at tha 
Subcoamittee's recent hearing to review H.R. 4694 » a bill 
which aaends the Perishable Agricultural CoHBodltles Act 
to increase the statutory ceilings on license fees. I 
enjoyed having the chance to present the viewpoint of the 
■embers of the National Food Brokers Association (NFBA) 
at the hearing and all of us certainly appreciate your 
taking the tiae froa your busy schedule to allow all 
interested parties the opportunity to present their 
ideas. 




In addition* I would like to take this opportunity to 
respond aore fully to an inquiry you aade during the 
hearing. That Inquiry Involved the Issue of liability 
aaong food broker aeabers of NFBA. 

As I explained, NFBA aeabers operate a» agents for food 
aanuf acturers and processors, which constitute the 
brokers' principals. The relationship between the NFBA 
broker and his principal does not differ froa other 
typical agency arrangeaents in that the principal has 
ultimate responsibility for his agent's, the broker's, 
actions. Although the NFBA broker is an independent 
company it is not an independent contractor in that the 
NFBA broker must take direction from the principal and 
operate according to the principal's instructions. 

In placing liability for problems created in the 
distribution of perishable agricultural coaaodities, one 
must keep in mind that contracts for the sale of such 
coaaodities are entered Into between the aanufacturer and 
the buyer. The NFBA broker aerely expedites the sale. 
If, In the process of expediting the sale, the 
broker/agent aisrepresents the manufacturer, the 
manufacturer as the principal in the agreement is liable 
for the misrepresentation, at least as far as the buyer 
is concerned. 
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Clearly, the broker/agent Is not coapletely off the hook 
If he misrepresents the seller/principal. The reaedy, 
however, is for the seller/principal to recover from his 
broker/ agent • The buyer would not recover from the 
broker since the buyer's contract Is with the 
seller/principal . 

Even assuming that the seller /principal has a remedy for 
the broker's misrepresentation, the seller/principal's 
action against that broker would not break down the 
distribution chain of the perishable agricultural 
commodities which were the subject of the contract 
between the buyer and the seller/principal. The orderly 
marketing and distribution of perishable agricultural 
commodities would continue, making the NFBA food broker's 
license requirement unnecessary. It is illogical to 
require the agent to be licensed when the principal is 
already licensed. 

Since this distinction is an important one, I would ask, 
Mr. Chairman, that the comments contained in this letter 
be included in the record of the July 7, 1988 hearing on 
H.R. 4694. 

Thank you again for your consideration. 
Sincerely, 



fUL^(iM£o^ 



Robert C. Schwarze 
President & CEO 
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statement 

of the 

National 

Grocers 

Association 



BY: THOMAS K. ZAUCHA 

PRESIDENT AND CHIEF EXECUTIVE OFFICER 

ON: H.R. 4694 TO AMEND THE PERISHABLE AGRICULTURAL COMMODITIES 
ACT 



TO: SUBCOMMITEE ON DOMESTIC MARKETING, CONSUMER RELATIONS 
AND NUTRITION OF THE HOUSE COMMITTEE ON AGRICULTURE 



DATE: JULY 7. 1988 



Tht National Grocers Association Is the national trade association representing 
over 2,000 Miibers of the smII business sector of the food distribution Industry. 
Retail and wholesale grocers hold full Miibershlp In N.6.A. ; state/local associations 
and aanufacturer/suppllers hold associate Mnbershlp In N.6.A. 
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Mr. Chairman and B«nb«rB of th« SubcoBUBitt««, my name is 
Thomas K. Zaucha, Pr«Bid«nt and Chief Executive Officer of the 
National Grocers Aseociation (N.6.A.)* The National Grocers 
Aasociation represents the small business sector of the food 
distribution industry. N.G.A.'s membership includes 2,000 retail 
grocery firms and 60 food wholesalers. In addition 60 state and 
local associations hold associate membership in N.G.A. 

The Perishable Agricultural Commodities Act (PACA) was 
enacted in 1930 to provide legal protections for shippers of fresh 
and frozen fruits and vegetables under circumstances which made it 
expensive and impractical for the shipper to enforce his legal rights 
against distant buyers. 

In these past 58 years the scope, direction and resulting 
financial costs of the PACA program have undergone significant 
alterations. For example, after a continuing increase in the number 
of licensees to an all time peak of approximately 27,000 in 1956, 
mergers and consolidations within industry have produced a reversed 
trend to the current figure of 15,679 licensees. While the 
individual sources of PACA funding have thus been declining, the 
activities of the program have been expanding. Enactment of the 
statutory trust in 1984 provides a clear illustration. 

Its implementation has added significant costs to the 
program. Prom fiscal year 1985 to fiscal year 1988 the budget of the 
PACA program increased by 37 percent and the staff size increased by 
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34 p«rcMit. This adainistrativft cost of th« statutory trust is far 
•xcaading tha original proj actions of its proponants. Originally 
only 5,000 coaplaints vara forasaan. Nov in 1988 it is astiaatad 
that ovar 50,000 coBplaints will ba filad, and for fiscal yaar 1989 
the projection is 60,000. 

In this sama tiaa period, the resulting number of reparation 
complaints rose from 2,600 to over 4,000. The complaint and its 
subsequent resolution process obviously have baan expanded as a 
result of the statutory trust. 

It is because of developments such as these that Congress is 
now considering H.R. 4694. This leglalativa proposal would increase 
authorization for the Perishable Agricultural fee for one to nine 
branches operated by a licensee from its currant $300 to $500. In 
addition, the branch fee would increase for each facility exceeding 
nine from $150 to $300. The maximum fee would ba raised from $3,000 
to $5,000. 

We at N.6.A. would express the most serious reservations to 
such funding proposals. This is so for a number of reasons. First, 
it is important for the Congress to recognise that the operations of 
the PACA program and its license fee structure have not been subject 
to any searching Congressional review or reexamination in more than a 
decade. Yet within that time period, as we have seen, the PACA 
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progran itself has undergone aajor •xpansion in ■•rvices, regulations 
and coats. We believe that it is only after such a coaprehensive 
examination that truly intelligent and fair funding decisions can be 
Bade. 

Second, Congress Bust face up to the fact that the present 
inforaational basis for prograa evaluation suffers froa serious 
deficiencies. For exaaple, based upon N.6.A. *s requests for 
information, we know that the PACA division operates on a aanual data 
base system, which deters thsB froB providing the categories of 
licensees and relevant shares of the prograB funding provided by each 
category. What is even Bore disturbing is that this infomation has 
historically been provided to Congress, but is not now available. 
Until the relevant govemaent agencies are ready, willing and able to 
produce reasonable information in a reasonable form, a constructive 
review of PACA dollars will be rendered impossible. Such a situation 
ill serves the independent food industry, the Congress of the United 
States, and ultimately the American people. 

Third, it may will be that the PACA program as currently 
structured fails to adequately reflect the actual way business is 
conducted within the food industry. For example, a recent survey of 
the N.6.A. meabership discloses that most retail grocers buy directly 
from their primary grocery wholesalers, and not directly from 
growers, shippers or brokers. 
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Our survey results discloss that ovsr 31 psresnt of ths 
rsspondsnts bought 100 psrcsnt of their fresh and frosen fruits and 
vegetables from their priaary and secondary grocery whoIea&lerB. 
Another 34 percent bought 95 percent or acre froa their grocery 
wholesalers. Ninety-eight percent of our respondents said that they 
are not receiving any benefit from the PACA progran. 

Who benefits froa PACA and idio pays for PACA are not 
questions which should produce two coapletely different answers. 

Based upon these perspectives N.6.A. believes that this 
Conaittee and the Congress as a whole face two distinct and separate 
challenges in funding the PACA prograa. First, it is difficult to 
coaprehend the need by this Congress to undertake any iaaediate 
funding actions. The prograa has sufficient authorisation and 
revenues to operate fully through at least October 1, 1989. In light 
of the in format ipriQl deficiencies which now beset the prograa, and in 
light of the absolute need to devote serious study to the alternative 
funding aechanisas which can be constructively created, it would be 
both unreasonable and counterproductive for the Congress to enact any 
broad based, aulti-year appropriational process based upon siaple 
continuation or expansion of present systea. 

We at N.G.A. "support the ongoing operations of PACA and endorse 
reasonable collection of the dollars required for saae. If it is the 
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visdon of th« SubcoBUBitt«« that short tsrm financial ra-anforcaaant 
is advisabla, va would suggast that any incraasad costs sight bast ba 
mat through tha imposition of a "filing faa** upon all thosa 
individuals filling complaints undar aithar tha raparation procaduras 
or statutory trust. Whara fault is astablishad, tha accountabla 
party should pay tha faa. USDA*s own astimatas indicata that a $20 
filing faa would yiald mora than $1 million in 1988, an amount 
adaquata to maat virtually all tha projactad incraasad costs of 
oparations. Such a proposal saams aspaeially raasonabla sinea it 
would construct ivaly join togathar tha burdan of funding to tha araa, 
i.a., rapid incraasad utilization of tha complaint procass, most 
rasponsibla for its collaction. Moraovar, tha addition of such a 
filing faa could most daf initaly oparata to raduca or aliminata a 
larga numbar of potentially burdansoma frivolous claims which ara 
filad with littla hopa of succass but simply for harassmant or othar 
non-maritorious raasons. 

As an altamativa, N.6.A. baliavas that this Committaa must 
considar such fundamantal and construct iva ravisions of tha PACA 
funding systam. 

Our information and rasaarch convineas M.6.A. that tha 
Parishabla Agricultural Commoditias Act should ba amandad so that tha 
licansa faa is basad upon a prograssiva systam corralatad with tha 
nnmiAi vol una of businass dona diractly with tha growar or shippar. 
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This structurs would r«tum th« Act to a lic«ns« tmm arrangoisnt 
which B««ts th« objective of the Act by protecting growers froa non- 
payment. It is Bost logical since the parties involved in such 
transactions should be priaarily responsible for financing the PACA 
program. A license fee based upon the amount of business done 
directly with growers and grower/shippers would more accurately 
balance the payment of the license fee and the benefits accrued. 

It is obvious, over the next few months, that.USDA has the 
capability to manually furnish the relevant data necessary to 
construct an equitable licensing formula. In fact, Mr. Chairman, 
given the unprecedented escalation of the program in terms of the 
number of cases and budget, such an accounting by U8DA to Congress 
would represent sound oversight. And given their budget requests 
there is strong incentive to act now, which might be lost by a simple 
increase in the current fee system. When the 101st Congress convenes 
this Subcommittee would be postured to pass legislation that meets 
the funding requirements of PACA. A progressive licensing system 
will receive the full endorsement of N.6.A. 

Contrast this with the current fee structure under which 
every retailer who buys more than $230,000 of fresh or frozen fruits 
and vegetables'' is required to have a license. The current license 
fee is based 'upon the number of entities and branches operated, 
regardless from whom and how much of the covered product were 
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purchased. Th« ■mallsst r«tail«r can b« paying th« sans lic«ns« tmm 
as a largs fruit or vsgstabls procsssor or packsr who has only ons 
procsssing facility. In addition, fast food outlets rsprsssnt sobs 
of ths largest purchasers of produce in the market place. Add to 
this that the retailer may not even be purchasing fron the grower or 
shipper at all. This is an ineq[uitable and unfair situation. 

Such a progressive fee structure would operate to seriously 
alleviate many of these inequities and produce a more balanced, 
fairer PACA program. Obviously, the construction of any such plan 
requires a careful, constructive examination of all of the relevant 
data by all of the concerned parties. N.6.A. is most anxious that 
this study commence as soon as possible. We urge this Committee to 
undertake such a comprehensive reevaluation and to insist that PACA 
officials and the Department of Agriculture be subject to the most 
careful and rigorous informational requirements. If all of us, the 
private food sector, the Department and the Congress work together we 
can build the very best PACA program possible. 

(Attachments follow:) 
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M.G.A. VhCK Survey R— ttlt» 

S«vMity-s«vttn p^rcttxit of th« rttspond«nts to th« murvmy had a PACA 
licansa. 

Tha voluBa purchasad of frash fruits and vagatablaa was approxiaataly 
tvica to thrft« tiaas tha vol una of froxan fruits and vagatablaa 
purc^ABsd. This is particularly important sinca Eric Foraan, Daputy 
Director of the U5DA Fruit and Vagatabia Division indicatad that PACA 
raraly is concamad with frosan fruits and vagatablaa. 

Thirty-ona parcant of tha raapondants bought 100 percent of thair 
fresh and frosan fruits and vagatablaa from thair priaary and 
secondary grocery i^olasalars. 

Thirty- four percent bought five parcant or less from growers or 
shippars. Twelve parcant bought batween f iva and ten percent from 
growers or shippers. Three parcant bought fiftaan and twanty parcant 
respect ivaly. 

Lass than two parcant bought frozen fruits and vagetables from a 
growar or shipper; on tha othar hand aighty-two parcant bought 100 
parcant froa their primary or aaeondarv grocery^holesalar . 

Six parcant had a PACA claim filad against tham. Lass than one 
parcent filad a PACA claln against a sallar, and in no case was a 
claim filad against tha ratailar's wholasalar. 

Ninaty-aight parcant of the raapondants maid thay do not racaiva any 
banafit from a PACA licansa. 



062988 



89-159 0-89-6 

Digitized by VrrOOQlC 



138 



R«Bpond«nts : 



10. 



But somftifhat qu«Btionabl« Bincft only about 10% of fr«sh 
produce is purchased directly froB growers. Dover, OH 

1 have never even known anyone i^o has had any benefit 
from PACA. I ffiel it is a way for the gov*t to get 
enough money to justify and support someone's favorite 
program. (Ifa]ce work progran) that once start is hard to 
discontinue. Centre Harbor, NH 

If I have to pay $300 for ay store, lets have the chain 
stores pay §300 for every store they have. I think PACA 
license outlived its usefulness. Decatur, IN 

We are small operators and have no need for PACA license. 
This company does not buy direct frop growers or 
processors I called Washington last year and explained 
our position, but got nowhere We have paid each year as 
long as we have been in business. Raleigh, NC 

I think this license is a rip off — Z see no need at the 
retail level. Centerville, UT 

This licensing fee should be transferred to firms buying 
from growers and packers. Mattoon, IL 

With the growing increase in all licenses needed to 
operate a supermarket, this is the least effective 
license I know of. Licenses for 1988 have gone up an 
average of 25% and quite frankly its beginning to hurt. 
Eau Claire, wi 

The FACA license is just another indirect tax which 
increaBea our cost of operations. Z suppose that if we 
added in our frozen food purchases, we might fall into 
the PACA volume category. Ft. Morgan, CO 

Absolutely no benefit whatsoever. Only sending money to 
USDA to supplenent their budget They can't get the 
money thru the approved budgetary system. Rochester, UN 

We were not aware that this license existed. Douglas, UN 



11. Z think this license is unnecessary. My stores are low 
volume. Bloomington, CA 
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12. Th« PACA licttns« is a usslsss itoi. Ths ar«a that n««ds 
gqality help is iaportsd products & thsy csrtainly don*t 
help there. Tucuncari, NM 

13. Direct pijrchaeers of fruits & vsgstablas only should bs 
requirvd to have PACA licenEea* Ths currsnt licsnss has 
no bfiTieflt to us, Milvaukss, OR 

14. Nons at all. Tha grovar gats all tha banafit froa it. 
Thay don't pay any of tax or licansa. Thay should pay 
all of it as they ara tha onas who gat tha banafits if 
any. Forsytha, MO 

15. Doubla taxation. Waka Forast, NC 

16. Just anothar way for tha U.S. Govamnant to tax us. This 
tax is of no valua to anyona . Cottaga Grova, OR 

17. I would lika to know who this licansa avar banafitad. I 
know of no banafit. Nawilla, PA 

18. Just another tax to panallze honaat bill-paying coapanias 
to offset growers' losses fro& daaling with dishonast or 
financially weak companlas. Thay should suffar thair von 
losses; then they would b* mora caraful who thay do 
bueinesa vith. Grundy, VA 

19. Tha tina ha a cooe to eliminate this bogus licansa. Wa 
ara baing licensed to daath and tha custoaars ara paying 
for it. Arlington, OR 

20. We conplalned years ago when USDA first convinead 
Congress to add independent grocers to tha PACA list. 
PACA in no way applies to firms that do not purchase from 
growers/ shippers. HcAlleni TX 

21. No one has ever satiaf actor ily explained what exactly 
this is except arr other tax on business. Since va get 
100% thru our distributor ve have only 1 recourse if we 
aren't satisfied — refuse on delivery. Paris, XL 

22. The free enterprise system takes care of itself — if the 
governnertt bureaucracy keeps out. The only time ve hear 
of PACA ie when thay want their aonay. PACA is a total 
waste of iLoney & time. Portland, OR 

23. No- strong feeling either way. Sheboygan, WI 

24. This is a license that serves NO PURPOSE at all for a 2 
store supermarket business 1 Monmouth, OR 
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25. Our stortt r«e«iv«s absolut«ly no hmnmtit tram VMCK nor do 
Z know of any supplior that has darivad banafit tram 
PACA. It aaaaa to ua that only PACA itaalf ia gaining 
froa thair faaa. Waat Linn, OR 

26. Wa hava not usQd and do not foraaaa naading to naa PACA. 
St. Cloud, UN 

27. Our auppliar haa a PACA licanaa and tha coaipany ia a 
aanbar-ovmad oo-op. Longviav, WA 

28. Vm gflt no )>an«fit fron having a PACA licanaa and faal 
vary atrongXy that this ia a vaata of our tima ft Bonay. 
W« buy diractly from our vholaaalara ft vary littla 
diract. Wa faal thia ia an unnacaaaary licanaa. Vanata, 
OR 

29. Hov can you racaiva any banafit if you don't avan knov 
thay axiat. I hata to think what thia coata par yaar for 
tha grocary atora ownara. Cava Junction, OR 

30. A vaata of aonay and our tiaa. Salaa, OR 

31. Tha guidalinaa that ara aat up halp pravant paopla froa 
daviating froa tha rulaa. Hickory, MC 

32. Mayba thara ara aoaa indiract banafit*, but, if ao, I 
would lika to ba aada a wars of thaa. Portland, OR 

33. Evan $3 00 ia ridiculoua — ahould ba $25*30 pariod. 
wabatar jry 

34. A vary unfair licanaa. Navar knaW anything about it 
until aant application juat two yaara ago. I think tha 
lav ia antiquatad and ahould ba lookad at. Millaraburg, 
OH 

35. Thia would not affact ua diractly, aa va ara juat a aaall 
country atora in tha Midwaat. It would hava aoaa af facta 
if i^olaaalar paaaaa along hia highar coat. Cantarvilla, 
8D 

36. Juat anothar tax for no raaaon othar than to gat aonay 
for gov't uaa. TillaBook, OR. 

37. Wa.hava not baan abla to idantify any banafit froa a PACA 
licanaa. Carliala, PA 

38. Wa buy all produca froa Unitad Orocara, Ind., Madford, 
OR. Craacant City, CA 
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39. This is a bunch of bull. Castls Rock, WA 

40. Ws ars just applying for a licsnss. Ws did not know vs 
nssdsd ons until callad on by an auditor. Wa do not 
approve of an incraasa. Ft. Piarra, SD 

41. Tha cost of our PACA licansa ovar tha past yaars has baan 
an absoluta vasta of our monay, as 100% of our purchasas 
ara from our vholasalar. San Antonio, TX 
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Unrted States Agricultoral P.O. Box 96456 

Department of Marketing Washington. DC 

Agriculture Service 20090-6456 



JUN211988 



Mr. Thomas K. Zaucha 
President and CEO 
National Grocers Association 
1825 Samuel Morse Drive 
Res ton. Virginia 22090 

Dear Mr. Zaucha: 

Thank you for your letter of June 3, 1988, requesting background information 
concerning the operations of the Perishable Agricultural Comm>d1t1es Act 
(PACA) program. We have made every effort to be responsive to your 
questions. However, there are a few Instances where the data you requested 
Is not readily available from the records of the PACA Branch. In these 
cases, we provided as much detail as possible. 

In this respect, please note that we do not maintain summary data by business 
classification on reparation complaints and trust filings. A manual review 
of every complaint and trust notice filed would require a massive expenditure 
of time by technical employees In the branch, causing a severe backlog In the 
current workload. Instead, we have provided the requested reparation 
complaint Information estimates based on a 1975 review and our experience 
with current trends In complaint filings. 

We appreciate your Interest In this matter. 

Sincerely, 






Enclosure 



■"^^i 



Tit* AgncuNural Markataig Sarvte* 
it an agency ol lit* 
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1. What wtrt the biidgtt txpendltures for tht PACA prograa In the aost 
recently con^ltted fiscal jrear? 

Actual budget obligations for fiscal jrear 1987 were $4,057 nil lion. 

What Is the proposed budget for fiscal years 1990 through 1995? 

PACA budget has been projected only through fiscal year 1990. Projected for 
fiscal year 1988 Is $4,684 Million, fiscal year 1989 - $5,589 Million, and 
fiscal year 1990 - $5,823 million. 

What were the expendftures in the fiscal year loMdlately preceding enactaent 
of the statutory try it by Public Law SS-^aZS? 

The regulations lMp1e«ent1ng the trust anendnent becane effective 
December 20, 1984. The expenditures In fiscal year 1984 were $3,383 Million. 
Fiscal year 1984 has been listed Inasnuch as the iMplementatlon of the trust 
and related expenditures for the prograM began In fiscal year 1985. 

2. List the expenditures and staff size, by year, since the passage of the 
last license fee Increase. 

The last fee celling Increase occurred In 1981. 







Actua 


1 Obligations 




Fiscal 


Year 


(In 


millions) 


Staff Size 


81 






$2,426 


79 


82 






2.714 


79 


83 






2.934 


78 


84 






3.383 


73 


85 






3.418 


88 


86 






3.460 


96 


87 






4.057 


108 


88 est. 




4.684 


118 thru April 1988 



3. How Many total businesses are licensed, by category, under PACA and what 
percentage of revenues does each contribute to PACA? 

PACA license statistics are kept by three categories: tl) retailers, 
it frozen food brokers, and (3) others. The cattfory ^retailers* represents 
firms that sell only to consumers and are not Involved in any other type of 
operatlofi subject to Hcense* The "frozen food brokers' category ts self- 
explanatory, "OtHers* represent the reoafning types of product businesses 
based on Inforwatfon supplied by the applicants , Including dealers, 
coienlsslon Merchants, brokers of fresh produce, processors, food service 
wholesalers, or licensees declaring operations In two or More categories. 
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Frozen Food 








Retailers S 


Brokers S 


Others S 






EstlMted % 


EstlMted 1 


EstlMted 1 


ToUl 




of Revtnut 


of Revenue 


of Revenue 


Licenses 


1981 


3.168 (20t) 


353 (21) 


12,093 (771) 


15,614 


1982 


3,304 (21%) 


313 (21) 


12,082 (771) 


15,699 


1983 


3.271 (211) 


295 (21) 


12,228 (771) 


15,794 


1984 


3,215 (211) 


293 (21) 


11,874 (771) 


15,382 


1965 


3,349 (211) 


287 (21) 


11,970 (771) 


15,606 


1986 


3,a2 (221) 


297 (21) 


11,940 (761) 


15,661 


1987 


3,616 (231) 


270 (21) 


11,793 (751) 


15,679 



4. How Many reparttlon coiiplalnts have been filed In each year since 19817 

Fiscal Year Reparation Cowylalnts Filed 



81 
82 
83 
84 
85 
86 
87 






2,145 
2,485 
2,685 
2,694 
3,069 
3,849 
4,092 






List by category, percent filed by and aaount clalaed, 
against and aaount clalaed. 


and percent f ' 




Percent Filed By 


Percent Filed Against 




1975 


1983 
Estimate 




1975 


1988 
Estlaate 


Shippers 


58 


55 




7 


12 


Brokers 


5 


5 




7 


6 


Wholesalers 


20 


22 




68 


66 


Retailers 


<1 


<1 




9 


9 


Grower's Agents 


<1 


2 




<1 


1 


Coailsslon 
Merchants 


<1 


<1 




3 


4 


Processors 


<1 


<1 




5 


2 


Growers 


10 


8 




<1 


<1 


Grower-Shippers 


6 


8 

m 




<1 


<1 

m 
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5. How Many con^UliiU Mvt bMn filed Mnually undtr tht itttiitory trust 
since Its enactaent In 19847 

Fiscal Year Trust Motlces Filed 

1985 14,387 

1986 31.166 

1987 43,144 

1988 Est. 50.000 

6. How Many (trust) coiiplalnts were filed (by dollar catesory): 



< 


$ 500 


11% 


$ 15.001 - $ 25.000 


4% 


501 - 


1,000 


13% 


25,001 - 50.000 


2% 


1.001 - 


5.000 


46% 


50.001 - 75,000 


.5% 


5.001 - 


10,000 


16% 


75,001 - 100,000 


.25% 


10.001 - 


15,000 


6% 


>100,000 


.25% 



7. How does the entire procedure work when a coiiplaint Is filed under the 
statutory trust? 

When a notice of Intent to preserve trust beneflU Is received. It Is date- 
stamped. 1o99ed In. assigned a file number, and revised to determine the 
validity of the notice. A file U t^en created, and the data pertaining to 
the notice Is entered Into a centralized completer. A litter sent to the 
creditor ackridwl edging receipt of ts notice, A letter H a £0 sent to the 
debtor concerning receipt of the notice ^rvd informing the debtor of the 
pro«pt pa^ and trust requirements of the paCA. 3oth t^e debtor and the 
creditor are requested to provide Information of when pajfiaent U tiiade. When 
such Information Is received. It Is maintained In the closed file. 

As an early warning of payment problems, USDA regularly monitors trust 
filings and Identifies firms which have had an unusual number of notices 
filed against them. Uhen warranted. USDA conducts an audit to deunafne the 
extent of a firm's violation of the PACA's prompt pay provision and to 
assess whether the firm Is maintaining sufficient trust assets to meet Its 
obligation. 

In the case of business failure, USDA conducts an audit to meet Its 
responsibility under tne statutory trust to ensure preservation of trust 
assets. Including locating and identifying trust assets USOA advises 
creditors of the results of its audit find ngs and of the availability of 
trust assets. LtSDA also nforns the courts regarding the trust afid the 
qiiaHfied trust ctaffnantSi our findings often ser/ing as the basis for 
disbursement of trust Assets When necessary. USOA initiates court actions 
to prevent dfssipatfon or to recover trust assets, and when requested, 
provides certiricatioris of trust filings to litigants for their use In court 
proceedings. 

In addition, USDA may underUke Informal negotiations with debtors or other 
parties In possession of trust assets for the release and disbursement of 
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these assets to qualified trust clalaants, thus reducing the creditors' need 
for costly litigation. In addition, USOA provides counseling to creditors 
end their counsel concerning their options to enforce paynent under the PACA. 

8. How Many coi^lalnts have been resolved by the Oepartaent of Agriculture 
since the Inception of the trust? 

Over 103,000 trust actions have been conpleted. returning to creditors over 
S500 ail 11 Ion. 

9. Has the departaent found that "notices of Intent" are being filed 
aHtoMtlcally under the law, even though alnor or no dispute exists? 

Our experience does not suggest that clalas are being filed needlessly. 
Nearly all trust notices are being filed on otherwise undisputed transactions 
and are being filed about three weeks after payment becones past due. In 
fact, sellers are waiting to file until near the end of the 30-day grace 
period In order not to alienate their customers. Practically all notices 
filed Involve "slow pay" or "no pay" transactions. 

10. To determine a rough estimate of the nuatfier of retailers Involved In the 
PACA program, please provide a breakdowi, by state, of PACA llcemses In 
effect during 1967. 

tfe do not maintain our license data by state. However, In 1987, there were 
approximately 3,600 retail entitles licensed throughout the United States, 
Involving about 33,000 outlets or branches. 

11. How many growers (or others), who are not licensed, file con^Ulhts, but 
bemef It from the program? 

We estimate that approximately 8% of the complaints filed are by growers and 
other unlicensed entitles. 



12. During our meeting with Representative Panetta, Nr. Jack Flanagan, PACA 
Division mentioned thet the PACA program provides many Informal services to 
retailers and wholesalers. Can you list these specific services? 

Informal services provided by PACA to retailers and wholesalers Include: 

A. Counseling services for determining retailer and wholesaler rights 
and responsibilities In contract negotUtfons nmy retailers and 
wholesalers use this service and accept or reject product based on Informal 
discussions with USOA staff. 

B. Free seminars and speakers for trade meetings of national, regional, 
state, and local organizations to discuss policies and procedures of the 
PACA. 
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13. Are thtrt any additional strvlct ftes tliat retailers and wdolesalers pay 
In addition to their annual PACA license fee? If so, iiliat Is the fee 
stnicture and what services are provided? 

No additional fees are required for these services. 
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NATIONAL 
QROCERS 
ASSOCIATION 



July 1, 1988 



Congrassman Laon E. Pan«tta 
U.S. Hou8« of R«pr«8«ntativ«8 
339 Cannon Housa Offic« Building 
Washington, D.C. 20515 

D«ar Congrassxuin Pan«tta: 

Thank you for taking th« tima to discuss with us th« concsms and 
rscomssndations of rstail grocsrs and food wholssalsrs covsrsd by 
th« Psrishabls Agricultural Conaoditiss Act (PACA) . On behalf of 
th« National Grocsrs Association (N.6.A.) w« fslt that our 
discussions whsrs constructivs and positivs in attempting to 
provide alternatives for the most equitable and balanced funding 
mechanisms for PACA. 

One point that Z think that we were in particular agreement on 
was the disappointment with the U.S. Department of Agriculture's 
(USDA) ability to present reliable and timely information on the 
categories of licensees and their percentage of funding for PACA. 
As you will see from the enclosed memorandum from Tom Wenning to 
me on our Freedom of Information (FOZA) , the total data search is 
done manually. This manual process imposes a costly burden upon 
any private party requesting such information. 

Based upon our discussion on June 29, Z thought you would want to 
be appraised of the USDA*s information gathering capabilities and 
the lack of a centralized data base. This certainly raises 
questions about the reliability and accuracy of the PACA 
information. 

Zn 1987, PACA processed 43,144 complaints under the statutory 
trust and 4,092 reparation complaints. Not knowing who or what 
is causing the large growth in these complaints handicaps our 
ability to judge the most equitable and balanced means to fund 
the program. 



iMATIONAlXOROCEf^ASSOCIATlONp'iv': 
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CongrttssBan Pan^tta 
July 1, 1988 
Paga two 



As we stated bafora, va ara comilttad to davaloplng an 
appropriate Bachanlsm to fund the PACA program based upon its 
benefits and use. I hope that you agree that neither your office 
nor our office can properly evaluate the program without the 
relevant Information. 

In an effort of reasonable accommodation, we have reviewed the 
Information provided by USDA and our FOIA request to establish 
the minimum amount of Information required to assess the 
program's administration. As you requested # I am submitting for 
your review and submission to USDA our questions. In addition, 
we would need Information on the license fees paid by a 
representative sample of specific companies. 

The answers to these questions are essential In order to compare 
which categories of licensees are funding the program, and which 
ones are receiving the benefits or Imposing costs. Likewise, It 
Is Imperative to know at which stages of the statutory trust 
process the complaints are being resolved In order to determine 
the burdens and costs being Imposed by the parties Involved. 

Thank you for your assistance and I look forward to discussing 
this matter with you further. Certainly, In light of these 
Information difficulties. It Is Important for all the relevant 
parties to seek a reasonable and constructive short term solution 
which will allow the PACA program to go forward. 
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NATIONAL 
QNOCSm 
ASSOCIATION 



TO: Thoaas K. Zaucha 

FROM: Thoaas F. Wanning 

DATE: June 30, 1988 

RE: PACA FOIA Request 



On June 30, 1988, JIM Frasier, Assistant Branch Chief for 
Perishable Agricultural CoBsodities Act (PACA) , called me in 
response to N.G.A.*s Freedom of Information (FOIA) request on 
PACA. Specifically, Mr. Frasier said he was calling to explain 
what is involved in processing our request for the following: 

1. A list of the current licensees under PACA and the amount 
of license fee paid by each licensee. 

2. A list or docket of the complaints or notices of complaints 
filed with the Agricultural Marketing Service under PACA 
during the last three month period January 1 - March 31, 
1988, identifying the Cosplainant and Respondent in each 
such matter. 

3. The number and percentage of PACA coaplaints, reparation 
coaplaints, and statutory trust complaints that involved 
frosen fruits and vegetables versus fresh. On 

June 17, 1988 during my discussion with Eric M. Forman, 
Deputy Director of the Fruit and Vegetable Division, said 
that very few of the PACA complaints concerned frozen 
fruits and vegetables and that the overwhelming number of 
coaplaints only involved fresh fruits and vegetables. 

Regarding the list of current licensees and their fees, 
Mr. Frasier indicated that the coapilation of inforaation would 
have to be done aanually. This would necessitate copying 15,000 
license certificates and writing the fee on each one. The 
photocopying fee for this would be 20 cents each or a total of 
$3,000. In addition, he stated that certain confidential 
inforaation, such as social security nuabers and shareholder 
ownership, would have to be aanually striken. As a result, this 
would require N.G.A. to pay an additional fee for staff time. 
This process alone would take approximately three weeks. 
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MEMORANDUM 
Jun* 30, 1988 

In a similar vain, Mr. Fraziar indicatad tha list of complaints 
could only ba givan for thosa that hava baan filad and closad. 
This again would raqpiira a photocopying and staff charga. Ha 
said informal complaints may ba countad and astimatad, but this 
would involva compansatory staff tima as wall. 

Finally, Mr. Fraziar indicatad that complaints filad undar tha 
statutory trust ara not classif iad by whathar or not thay involva 
frozan varsus frash fruits and vagatablas. For a faa a markating 
spacialist could go through tha fllas and attampt to datarmina if 
a complaint involvad frozan fruits and vagatablas by looking at 
tha firm nama. But this would not ba an accurata datarmination. 
For tha raparation complaints, it would raqpiira photocopying of 
aach complaint and visual inspaction to datarmina whathar frozan 
fruits and vagatablas wara involvad. 

In conclusion, I statad that N.6.A. would want an astimata of tha 
cost and complation data for our FOIA raquast. Mr. Fraziar said 
ha would mail N.6.A. a notica on July 5, 1988 that tha FOIA 
raquast could not ba mat within tha 10 day statutory pariod. In 
addition, ha said it would taka until Tuasday, July 5 to provida 
a cost astimata and complation data, bacausa thay wara praparing 
for tha PACA haaring naxt waak. 
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Qammtltmm for USDA on VhCh 

1. us DA only provided llc«nstt fa* information basad on thraa 

catagoriaa. Ratailara, frozan food brokars and othars, vhan in 
fact licanaaaa ara catagorizad in aavan catagoriaa: daalar, 
coniaaion aarchant, brokar, ratailar, procaaaor, truckar and 
food aarvica. 

** Row Bany total buainaaaaa ara licanaad, by tha following 

catagoriaa, undar PACA and what parcantaga of ravanuaa doaa 
aach contributa to PACA? 

Firm Cataqory No. of Firas % of PACA Ravanuaa 

Ratailara 

Frozan Food Brokara 

Daalara 

Coaniaaion Marchanta 

Brokara of Fraah Produca 

Procaaaora 

Food Sarvica 

Truckar 



** Row nany f iraa pay tha licanaa faa undar tha following faa 
atructura: 

$450 or mora 
but Laaa than Maximum 
$3,000 Maxiaim $3,000 





Minimum 




$300 


Ratailara 

Frozan Food Brokara 

Daalara 




Commiaaion Marchanta 




Brokara of Fraah Produca 




Procaaaora 
Food Sarvica 
Truckara 





For tha moat racantly complatad calandar or fiacal yaar (1987 
or 1986) , undar tha atatutory truat, what parcantaga of tha 
claima ara raaolvad at aach ataga of tha truat procaaa: 

a. Aftar tha truat notica ia filad but bafora oral or %n:ittan 
contact from USDA. % 
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b. After %n:ltt«n or oral USDA contact is nada to rasolva tha 
natter. k 

c. After USDA audit. k 



d. After a formal USDA reparations coaplaint or court action 
has been filed. t 
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STATBHBHT 



BROCB A. GATES * 



BBFORB THB SOBCOIilllTTBB OH 

DOMBSTIC MARKETING , 

COHSOHER RBLATIOHS 

AHD HOTRITIOH 



HOOSE COiilllTTEB OH 
AGRICULTURE 

OH BEHALF OF THB 



HATIOHAL-AHERICAH WHOLESALE 
GROCERS' ASSOCIATION 

July 7, 1988 

I- IHTRODUCTION 

Mr. Chairman and Members of the Subcommittee/ I am Bruce A. 
Gates/ Director of Government Relations of the National-American 
Wholesale Grocers' Association (NAWGA). I am pleased to have 
this opportunity today to present NAWGA 's views on a subject of 
compelling public interest and a matter of substantial concern to 
NAWGA '8 member companies: the Perishable Agricultural Commodities 
Act (PACA). 



* Bruce A. Gates 

Director/ Government Relations 

National-American Wholesale Grocers' Association 

201 Park Washington Court 

Falls Church/ Virginia 22046 

(703) 532-9400 
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NAWGA is a national trade association comprised of grocery 
wholesale distribution companies which primarily supply and 
service independent grocers throughout the United States and 
Canada. It provides research/ technical/ educational and 
government relations programs on behalf of its 400 members. 
NAWGA members operate nearly 1200 distribution centers nationwide 
with a combined annual sales volume in excess of $65 billion/ 
accounting for roughly one-third of the nation's grocery supply 
sales. NAWGA members employ approximately 350/000 people 
nationwide but/ in combination with their independently owned 
supermarkets/ they provide employment for several million people. 
The independent grocer still represents over 50% of the total 
retail food sales in this country and is one of the strongest 
segments of independent business in the country. NAWGA 's 
foodservice division/ the International Foodservice Distributors' 
Association (IFOA) represents member firms that sell annually 
over $17 billion in food and related products to the 
institutional/ away-from-home foodservice market. 

Nearly all of NAWGA 's member companies offer/ as part of 
their product mixes/ fresh and frozen fruits and vegetables to 
their retail and foodservice customers. Host/ if not all/ such 
companies would be classified as "dealers" under the PACA's 
provisions and are so licensed as required by Section 3 of the 
Act. NAWGA estimates that its member companies collectively sell 
in excess of $7 billion worth of produce annually. Certainly/ 
NAWGA members have actively participated in the strong growth in 
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sales of fruits and vegetables. According to USDA, per capita 
consumption/ production/ and value of nost fruits and 
vegetables have steadily increased over the past ten years. 
Needless to say/ meeting the increased consumer demand for higher 
quality and more variety in the produce market would be 
imposssible without the ever-increasing level of cooperation 
among the participants in the produce marketing chain/ from the 
grower to the retailer. 

NAWGA has been pleased to play a role in the process by 
providing to its members many educational programs and assistance 
designed to strengthen the firm's produce operation and/ perhaps 
more importantly/ its relationships between itself and its 
suppliers and customers. Through its seminars/ schools/ 
publications/ and staff assistance/ NAWGA has sought to do 
everything possible to protect and improve the produce sector of 
our industry. Similarly/ NAWGA 's member companies have been 
dutiful/ if silent/ participants in the PACA program. 

Thus/ it is with sincere concern for the health of both the 
PACA and the industry it protects that I respectfully submit 
NAWGA 's view that both would be disserved by rushing to approve 
an increase in the statutory license fee ceilings without 
carefully analyzing the PACA program/ its administration/ and the 
effects of some of its provisions on the produce marketing 
industry. 
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II- AT THIS TIHB, AH IHCRBASE IH THB STATUTORY 
CBILIBGS ON LICBHSE FEES IS UliWARRAHTED - 

There is little disagreement among those of us involved in 
the produce industry that the increased cost of administering the 
PACA has risen faster than anticipated/ largely due to a much 
larger-than-expected number of trust notice filings. However/ 
the increase in the number of such filings appears to be 
levelling off. According to figures provided by J. Patrick Boyle/ 
Administrator/ Agricultural Marketing Service/ USDA/ the number 
of trust notice filings more than doubled between the first and 
second years of the statutory trust's implementation (14/387 
filings in 1985 and 31/166 filings in 1986). In 1987, however, 
43/144 trust notices were filed amounting to a 38% increase. If 
estimates for 1988 are accurate/ some 50/000 trust notices will 
be filed by year's end/ representing an increase of about 16% in 
the number of notices filed. Given the good health of the food 
distribution industry and the increased use of streamlined 
accounting procedures, including electronic transfers/ facsimile 
machines/ etc./ NAWGA believes that the problems which serve as 
the basis for trust notice filings will not increase in number. 
Furthermore/ in his letter to the Speaker upon transmitting the 
requested increase in the statutory ceiling on license fees/ 
Acting Secretary of Agriculture Peter C. Myers states/ "We 
believe the current license fee will provide sufficient revenue 
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to operate the pro^ran and maintain a reasonable reserve through 
Fiscal Year 1989 (enphasis added}." 

HAWGA recognizes that the current license fees are at the 
statutory ceiling levels. Purtheraore/ ve understand that future 
increases in the statutory ceilings are to be expected and aay 
indeed be warranted at soiie later date. NAffGA fimly believes » 
however/ that no such increase is necessary or warranted at this 
time. 

III. AM ADVISORY COWHITTEE SBOOLP BE BSTABLISHBD 

Recently/ it has come to our attention that significant data 
which could be used in analyzing the efficacy of the PACA is 
unavailable/ only partially available/ or available only as a 
result of a laborious review of printed material. For example/ 
requests for essentially basic information on the nature of the 
PACA's licensees and on the nature of trust notices filed have 
revealed that virtually no statistics are kept and that any 
research must be done manually/ at a significant cost. 
Apparently/ little or no such information is stored 
electronically. 

This relative lack of adequate data on the program's 
performance makes difficult any immediate assessment of the 
program's effectiveness. In preparation for this testimony / an 
informal survey of several of our largest wholesaler member 
companies revealed that appparently only a very small number of 



Digitized by 



GooqIc 



159 



the trust notices filed are actually acted upon by the PACA's 
administrators. NAWGA believes that this situation indicates 
that a large number of such filings are made as a preventative or 
precautionary step by shipper-growers who are acting carefully to 
preserve their rights under the PACA's trust provisions. 
Currently/ however/ the data necessary to determine the nature of 
the trust notices filed or the resolution thereof is unavailable 
from USDA. 

NAWGA asserts that the most desirable recourse for the 
Committee/ at this point/ is to consider immediately legislation 
which would establish an Advisory Committee to review several 
issues related to the PACA and its administration. Such an 
Advisory Committee should be composed of representatives of each 
type of licensee/ of representatives of the appropriate 
congressional committee/ and of the PACA Branch Chief. 

The Advisory Committee should be charged with presenting a 
final report as soon as is practicable. The Advisory Committee's 
report should be required by some date prior to mid-year 1989/ 
allowing enough time to implement any modifications it recommends 
prior to the adjournment of the First Session of the 101st 
Congress. 

The Advisory Committee should be given wide latitude in the 
scope of its investigation but should be required to review: 
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• the operations of the PACA program/ including its 
information processing capabilites/ staff size and 
makeup/ and responsiveness to changing technology in 
the produce industry; 

• the effectiveness of the statutory requirements for 
the timely filing of trust notices; 

• the desirability of a modest filing fee for trust 
notice filings. NAWGA believes that a filing fee 
would be an appropriate means of raising revenue from 
those who benefit from the program and that a filing 
fee would serve as a disincentive to filers of 
frivolous claims; 

• the desirability of exempting from the PACA's 
licensing requirements retailers/ regardless of total 
produce sales volume/ who purchase all or a majority 
of their produce from licensed wholesalers; 

• the desirability of increasing the produce volume 

threshold at which retailers must file for a PACA 
license. The current $230/000 threshold should be 
adjusted to account for inflation during the several 
years since its implementation/ and 
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• the need for any future increase in the statutory 
ceiling on license fees. 

lY. COHCLDSIOW 

Mr. Chairman/ in summary I would emphasize NAWGA*s continued 
commitment to the PACA program and to the vital industry it 
protects. At the same time/ however/ I would restate NAWGA's 
strong desire to see that the program receives the oversight it 
warrants. Furthermore/ I emphasize NAWGA's firm opposition to 
any increase in the statutory celings or license fees until such 
time as the program is thoroughly reviewed by an Advisory 
Committee. 

Again/ I thank you for the opportunity to appear before you 
today. I would be happy to answer any questions you may have. 
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Mr. Thomas K. Zaucha p«.2»-«sio 

President and Chief Executive Officer 
National Grocers Association 
1825 Samuel Morse Drive 
Reston, Virginia 22090 

Dear Mr. Zaucha: 

I am writing to follow up on your testimony of July 7, 1988, 
before the House Agriculture Subcommittee on Domestic Marketing, 
Consumer Relations and Nutrition on H. R. 4694, a bill to raise 
the license fee ceiling under the Perishable Agricultural 
Commodities Act. Specifically, H. R. 4694 would raise the 
authorization for the PACA license fee for one to nine branches 
operated by a licensee from $300 to $500. In addition, the branch 
fee would increase for each facility exceeding nine from $150 to 
$300. The maximum fee would be raised from $3,000 to $5,000. 

During your testimony, you raised concerns sd>out the funding 
proposal and the adequacy of information on the relation of fees 
to benefits. You noted also that the license fee structure has 
not been subject to extensive Congressional reexamination in 
almost a decade, and in this regard, I certainly share your 
desire to have the program thoroughly reviewed with JLnput 
representing the balanced interests of t^e entire fruit and 
vegetable industry. 

After reviewing the hearing record, I know that similar 
issues have been raised by the National American Wholesale 
Grocers Association, Food Marketing Institute, and the National 
Food Brokers Association. In addition, other witnesses at the 
hearing raised issues that are of particular concern to them. 

However, the U. S. Department of Agriculture informs us that 
the PACA fund will begin to run a deficit in the next nine 
months. Because of the heavy legislative calendar and the 
November elections, it is imperative that we act now to assure 
funding for the program short term. 

As Chairman of the House Committee on Agriculture and chief 
sponsor of the bill, I have developed, in conjunction with 
Congressmen Panetta and Emerson, a compromise which will reduce 
the level of the license fee ceiling and establish an industry 
advisory council to examine the issues raised. Hopefully, this 
will result in industry concensus on any improvements needed to 
ensure an equitable PACA program. 
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Mr. Thomas K. Zaucha 
July 11, 1988 
Page 2 

The compromise would raise the license fee ceiling for the 
one to nine branches operated by a licensee from $300 to $400. 
The branch fee for each facility over nine would increase from 
$150 to $200. The maximum fee would be raised from $3,000 to 
$4,000. This would fund the program through approximately 
September 30, 1991. 

In the interim, a 20-member industry advisory committee 
would be appointed that would begin reviewing the PACA program in 
1989, make an interim report September 30, 1989, and a final 
report by May 1, 1990. This would permit time for legislative 
hearings to be held and to consider PACA legislation either as 
part of the 1990 farm bill or as separate legislation. 

As Chairman of the Committee, I give you my commitment that 
I will exercise my Congressional oversight to assure that the 
Advisory Committee is representative of the industry and meets 
the statutory deadlines prescribed. In addition, as soon as the 
final report is filed, legislative hearings will be scheduled to 
consider the Advisory Committee's recommendations and needed PACA 
legislation. 

Thank you for your diligent efforts in bringing to the 
attention of the Subcommitee the concerns of food retailers and 
food wholesalers on the license fee matter. 

With best regards. 

Sincerely, , • 

E (Kika) dA la Garza 
Chairman \ 
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DEPARTMENT OF AGRICULTURE 
O'ricc or TMC SCCACTart 
WASHINGTON. D C. 20250 

April 2 9 1988 
Honorahlf Janes C. Hri^itf Jr. 
SpeakeTr Bouse of Pepresentatives 
Itashingtcnr D. C. 20515 

Dear Mr. Speaker: 

Enclosed for oonsideration by the Gongress is a draft bill "To amend the 
Perishable Agricultural Ccnmodities Act to increase the statutory ceilings on 
license fees." The proposed legislation %i^ould increase the statutory annual 
license fee ceiling fron $300 to $500* the fee ceiling for each brandi 
operation in excess of nine fran $150 to $300, and the total aggregate fee 
ceiling fran $3,000 to $5,000. 

The Department of Agriculture reoGRvnends enactment of this proposed 
legislation. 

The Perishable Agricultural Oonmodities Act (PACA) , enacted by Gongress in 
1930, established a code of fair trading practices ccrvering the narioeting of 
fresh and frosen fruits and vegetables Bsndng in interstate or foreign 
ccnneroe* It provides protection to grwers, shippers f and distributors 
dealing in those ocmnodities by prohibiting unfair and fraudulent practices 
such as misbranding, mislabeling, and failure to pay. The FACA is adkninistered 
through a licensing system, and OGnnission merchants, dealers, and brokers 
subject to the Act are required to be licensed. 

In May 1984, the scope of the PACA was broadened throu^ the enactment of 
legislation (PubUc Law 98-273) which authorized the establistnoit of a 
statutory trust on licensees. By impressing the statutory trust on licensees, 
sellers of fresh fruits and vegetables are assured payment in the event the 
buyer defaults on payment or beccmes financially insolvent. Since its 
inception in Decenber 1984, the required trust notice filings have increased 
dramatically fran a projection of 5,000 per year to an estimated 40,000 filings 
in 1987. During the past 2 years, over 70,000 trust actions have been 
oonpleted, returning in excess of $350 million to fruit and vegetable sellers. 
Coupled with the increased %#orkload of the trust amendment is the increase in 
filings of reparation actions by injured parties to recover damages under their 
contracts, as %iell as increases in trade inquiries, disciplinary oonplaint 
filings, and investigations requiring lyrsonal audit. We fully expect the 
%<or)cload requirements, including investigations and audits, will continue to 
increase as more growers, shippers and distributors seek to utilise the 
benefits and pro t ection of the trust provision. However, the Departmant will 
continue to monitor program operations to maximise operating efficiencies, thus 
mitigating to the extent practicable the need for any fee increases. 

Because of the increased workload under the Act and general inflationary costs, 
the current annual license fee was raised on Septenber 1, 1987, to its maxjaon 
statutory ceiling of $300, plus $150 for each branch or additional facility in 
excess of nine, not to ex cee d $3,000 in the aggregate. We believe the current 
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BonocBble James C. Wright, Jr. 2. 

license fee will pcovide suf f icient revwne to operate the niu|ii and aRiiitain 
a reasonable reserve through Fiscal Year 1989. It is, therefore, ia^perative 
that the Departnent ae^ an increase in the statutory license fee ceiling in 
order that appropriate fee incxeases can be effected in a timely Banner vhen 
necessary. The Departaent has alMays exezciaed prudent jodgpnent in otilizing 
its authority to iaplanent fee increases under the FAA. The current ceilings 
were enacted in 1981 and the Department inplemented fee increases only on an 
as-needed-basis to $180 in 1982, to $216 in 1986, and to $300 in 1987. It is 
estimated that enactment of the proposed anendknent will provide authority to 
the Department to recoup sufficient p iog iam operating funds through FY 1995. 

Bnactment of this legislation will enable the Department to continue to reocup 
the costs, of adhninistering the PAC^ which is projected at a level between 
$5.3 az^ 5.7 avillion annually during the next 5 years. 

The Office of Managenent and Budget advises that enactment of this propose d 
legislation %iould be in accord with the Fresident*a pcograa. 

Sincerelyi 



pf^^ I'V^— 



PtT£R C. MYERS 
*^c\ir,g Secretary 



Bidosure 



o 



89-159 (169) 

Digitized by VrrOOQlC 



Digitized by 



GooqIc 



Digitized by 



GooqIc 



/ 

1 



DEPOSIT 

FEB 07 1989 



Digitized by 



GooqIc 



Digitized by 



GooqIc 



DATE DUE 




































































































STANFORD UNIVERSITY LIBRARIES 
STANFORD, CAUFORNIA 94305-6004 



Digitized by 



GooqIc 




3 tios DEI 0S2 boi 




DATE DUE 



































































































STANFORD UNIVERSITY LIBRARIES 
STANFORD, CAUFORNIA 94305-6004 




igitizea oy ' 



